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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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(No. 15,323) 


In re GLOVER LIVESTOCK COMMISSION Co., INC. P&S Docket No. 
4156. Decided July 3, 1973. 


Order vacating Stay Order and setting effective date of 20-day suspension 
Decision by Donald A. Campbell, Judicial Officer. 


On February 5, 1971, an order was issued in this proceeding 
requiring respondent, its officers, directors, agents, and employ- 
ees, to cease and desist from certain specified acts and practices 
in connection with its livestock transactions in commerce, and 
suspending its registration under the Act for a period of 20 days. 
380 A.D. 179 (1971). Respondent filed a Notice of Appeal with 
the United States Court of Appeals for the Eighth Circuit, and 
on February 18, 1971, the Judicial Officer stayed the suspension 
of respondent’s registration pending the final determination of 
respondent’s petition for review. On June 15, 1973, in accordance 
with the opinion and mandate of the Supreme Court of the United 
States, the United States Court of Appeals for the Eighth Cir- 
cuit affirmed the February 5 order of the Judicial Officer. Ac- 
cordingly, the stay hereinbefore entered is hereby vacated and 
respondent is suspended as a registrant under the Act for 20 days 


effective July 16, 1973. 


(No. 15,324) 


In re PETERS Foops, INC., PETERS MEAT PRODUCTS, INC., and PE- 
TERS MEAT PRODUCTS, INC. OF WISCONSIN, corporations. P&S 
Docket No. 4758. Decided July 3, 1973. 


Purchase price—Failure to pay—Cease and desist 


Where respondents violated The Act by failing to pay when due the full 
purchase price of meat, meat food products, and poultry purchased in 
commerce, respondents are ordered to cease and desist from so doing. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge John A. Campbell, filed May 29, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. No exceptions were filed by respondents. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed on March 1, 1973 by the Administrator, Packers and Stock- 
yards Administration United States Department of Agriculture. 
The complainant alleges that Respondents have engaged in and 


used an unfair and deceptive practice in commerce, in violation 
of section 202(a) of the Act (7 U.S.C. 192(a)). 


Copies of the complaint and the Rules of Practice governing 


proceedings under the Act were forwarded to Respondents by 
the Hearing Clerk by certified mail on March 1, 1973. 


Respondents were informed in the letter of service that an an- 
swer should be filed within 20 days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and 
waiver of such hearing. In addition, the complaint directed Re- 
spondents’ attention to Sections 202.9 and 202.11 of the Rules of 


Practice (9 CFR 202.9 and 202.11), which specify, among other 
things, the time for filing an Answer, the contents of an Answer, 


the effect of failure to file an Answer, and the effect of failure to 
request an oral hearing. 


Respondents having failed to file an answer, Complainant filed 
a motion on May 2, 1973 for issuance of a decision and order 
without further investigation or hearing pursuant to Section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)), and the 
matter was referred to the undersigned Administrative Law 
Judge. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondents’ failure to file an answer, are 
adopted and set forth herein as the proposed findings of fact. 
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PROPOSED FINDINGS OF FACT 


1. (a) Peters Foods, Inc., Peters Meat Products, Inc., and Pe- 
ters Meat Products, Inc. of Wisconsin, hereinafter referred to 
as respondents are corporations with their principal places of 
business located at St. Paul, Minn., and Eau Claire, Wisconsin. 


(b) Peters Foods, Inc. owns 100 percent of the stock of Pe- 
ters Meat Products, Inc., and 70 percent of the stock of Peters 
Meat Products, Inc. of Wisconsin. Peters Meat Products, Inc. 
owns the other 30 percent of the stock of Peters Meat Products, 
Inc. of Wisconsin. 


(c) Respondents were at all times material herein engaged 
in the business of manufacturing meats and meat food products 
for sale or shipment in commerce. 


(d) Respondents were at all times material herein packers 
within the meaning and subject to the provisions of the Act. 


2. (a) Respondents, in connection with their operations as 
packers, during the period March 22, 1972, through August 22, 
1972, purchased meat, meat food products, and poultry in com- 
merce for the account of respondents from the suppliers listed 


below and, in connection with such purchases, failed to pay, when 
due, the full purchase price of such meat, meat food products, 
and poultry. As of September 29, 1972, there remained unpaid 


by respondents the following amounts for such meat, meat food 
products and poultry: 


VENDORS — SUPPLIERS AMOUNT UNPAID 


Abrams Distributors, Inc. $ 535.50 
American Beef Packers, Inc. 53,570.38 
American Fruit & Produce Co. 255.20 
American Packing Company 18,778.32 
Arcadia Fryers, Inc. 3,095.15 
Armour & Company 4,338.00 
Beacon Food Products Corp. 7,188.75 
Boyles Corned Beef Co. 2,155.12 
Dubuque Packing Company 2,740.37 
C-D Duck Co. 1,854.82 
Edgar Packing Company 180.00 
Family Farms, Inc. 14,556.12 
Feinberg Distributing Co., Inc. 4,188.67 
Freds Frozen Foods, Inc. 608.75 
John P. Harding Market Co. 899.03 
Hubbard Milling Company 7,500.14 
Hastings Packing Co., Inc. 13,295.78 
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VENDORS — SUPPLIERS AMOUNT UNPAID 
International Trading Company 6,868.00 
Jerome Foods, Inc. 2,041.94 
J. D. Jewell, Inc. 4,214.25 
Jones Dairy Farm 749.84 
Landy, Inc. 49,234.58 
Oscar Mayer & Co. 3,371.25 
Metro Meat Packing, Inc. 51,368.64 
Minnesota Boneless Beef 12,549.61 
New Richmond Foods 300.20 
Atlanta Corporation 7,130.50 
Parke Meats, Inc. 20,194.70 
Prospect Farms, Inc. 9,897.15 
The Rath Packing Company 16,309.82 
Ruff Bros. Company, Inc. 4,653.51 
B. Schwartz & Co. 877.20 
John Morrell & Company 2,688.16 
Schumacher Wholesale Meats, Inc. 688.05 
Starkey Food Products Co. 1,690.88 
Swift & Company 9,400.35 


United Dressed Beef, Inc. 93,030.66 


Watson’s Quality Turkey Products, Inc. 1,659.31 
Whitehall Parking Company, Inc. 27,531.45 
Packerland Packing Co., Inc. 2,977.92 


(b) As of September 29, 1972, there remained unpaid by re- 


spondents a total of $465,168.07 for such meat, meat food prod- 


ucts and poultry purchased by respondents as set forth in pro- 
posed findings of fact 2(a). 


PROPOSED CONCLUSIONS 


By reason of the facts as stated in finding 2, respondents have 


engaged in and used an unfair and deceptive practice in com- 


merce, in violation of section 202(a) of the Act (7 U.S.C. 
192(a)). 


PROPOSED ORDER 


Respondents, Peters Foods, Inc., Peters Meat Products, Inc., 
and Peters Meat Products, Inc. of Wisconsin, their officers, di- 
rectors, agents and employees, directly or through any corporate 
or other device, in connection with their operations as packers, 
shall cease and desist from failing to pay when due, the full pur- 
chase price of meat, meat food products, and poultry purchased in 
commerce. 


This order shall become effective on the first day after service 
upon respondents. Copies hereof will be served upon the parties. 
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(No. 15,325) 


In re ALBERT PELLANDINI, JR., and ROBERT E. PELLANDINI. P&S 
Docket No. 4790. Decided July 5, 1973. 


Consent order—Cease and desist 


Respondents have consented to the issuance of a cease and desist order 
against them for violation of the Act and regulations with respect to 
the bonding requirements thereof. 


John E. Ford, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on May 3, 1973, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents 
have wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


On June 5, 1973, respondents filed an answer in which they 
admitted the jurisdictional allegations of the complaint, neither 
admitted nor denied the remaining allegations, waived oral hear- 
ing and the report of the Hearing Examiner, and consented to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the order consented to by the re- 
spondents be issued. Complainant also recommends that the re- 
quest for suspension of registration be withdrawn, as respond- 
ents are now in compliance with the bonding provisions provided 
for by the Act. 


FINDINGS OF FACT 


1. (a) Albert Pellandini, Jr., and Robert E. Pellandini, herein- 
after referred to as the respondents, are partners, d/b/a Pellan- 
dini Cattle Co., with their principal place of business located at 
Galt, California. 


(b) Respondents are and at all times material herein were: 
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(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported in their annual 
report transacted as a dealer during the period January 1, 1971, 
through December 31, 1971, respondents were required under the 
Act and the regulations, to increase from $5,000 to $22,000 the 
amount of bond or bond equivalent maintained to secure the per- 
formance of their dealer obligations. Respondents were notified 
by certified mail on or about June 29, 1972, that if they continued 
their livestock operations after July 9, 1972, without adequate 
bond coverage as required under the Act and the regulations, 
they would be in violation of the Act and the regulations promul- 
gated thereunder. Notwithstanding such notice, respondents en- 
gaged in the business of a dealer buying and selling livestock in 
commerce for their own account, without furnishing the required 
additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29 and 201.30). Inasmuch as respondents have 
consented to the issuance of the cease and desist order set forth 
below, and complainant has also recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations. 


Such order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 15,326) 


In re WATSONVILLE DRESSED BEEF, INC., a corporation, ISADORE 
KURLAND and LEONARD DIAMOND, individuals. P&S Docket 
No. 4808. Decided July 5, 1973. 


Consent order—Cease and desist 


Respondents have consented to the issuance of a cease and desist order 
against them for violations of the Act and regulations in connection 
with accounts and records, accounting, and false and incorrect weights. 


Jerome Ducrest, for complainant. 
Elmer Pybrum, Watsonville, California, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The Com- 
plaint and Notice of Hearing filed by the Administrator, Packers 
and Stockyards Administration, on May 31, 1973, charges that 
respondents violated various provisions of the Act and the regu- 
lations. In an answer filed on June 25, 1973, respondents admit 
the jurisdictional allegations in the Complaint and submit to the 
jurisdiction of the Secretary in the matter, neither admit nor 
deny the remaining allegations, waive oral hearing and the re- 
port of the Administrative Law Judge and, for the purposes of 
this proceeding only, consent to the issuance of a specified order, 
with findings of fact and conclusions based upon the allegations 
contained in the Complaint as the findings of fact and conclusions 
of the Secretary, requiring them to cease and desist from the 
practices complained of in the Complaint. Complainant has rec- 
ommended that the order consented to by the respondents be is- 
sued, 


FINDINGS OF FACT 


1. (a) Watsonville Dressed: Beef, Inc., a California corpora- 
tion, hereinafter referred to as respondent ‘Watsonville Beef,” 
has its principal place of business in Watsonville, California. Its 
mailing address is P.O. Box 629, Watsonville, California 95076. 


Respondent Watsonville Beef is and at all times material here- 
in was owned by respondents Isadore Kurland and Leonard Dia- 
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mond, President and Secretary-Treasurer, respectively, of said 
corporate respondent. 


The operations of respondent Watsonville Beef, which con- 
sisted principally of purchasing livestock for slaughter, slaugh- 
tering livestock, preparing for sale and selling meat and meat 
food products and preparing livestock products for sale, in com- 
merce, were directed and controlled by said respondents Kurland 
and Diamond who also formulated and controlled its policies and 
acts. 


(b) Respondent Watsonville Beef is now and at all times 
material herein was: 


(1) engaged in the business of purchasing livestock, 
in commerce, for purposes of slaughter, slaugh- 
tering livestock, preparing for sale and selling 
meat and meat food products and preparing live- 
stock products for sale, in commerce, under the 
direction, control and management of respond- 
ents of Kurland and Diamond, and 


(2) a “packer” within the meaning of and subject to 
the provisions of the Act. 


(c) Respondents Isadore Kurland and Leonard Diamond, 
whose principal place of business is Watsonville, California, are 
the owners and officers of respondent Watsonville Beef, and are 
now and at all times material herein were: 


(1) engaged in formulating and controlling the poli- 
cies, practices and acts of respondent Watson- 
ville Beef, including the practices and acts com- 
plained of, and operating and conducting its 
business as a packer; 


engaged in the business of purchasing livestock, 
in commerce, for purposes of slaughter, slaugh- 
tering livestock, preparing for sale and selling 
meat and meat food products and preparing live- 
stock products for sale, in commerce; and 


(3) “packers” within the meaning of and subject to 
the provisions of the Act. 


2. (a) Respondent Watsonville Beef, under the direction, con- 
trol and management of respondents Kurland and Diamond, and 
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respondents Kurland and Diamond, in their individual capacities, 
in commerce, during the period from July 1, 1971, through Janu- 
ary 31, 1972, pursuant to arrangements and agreements which 
they previously had, or made during said period, with various 
livestock farmers, ranchers, feeders and other customers, regu- 
larly and consistently received and accepted livestock from said 
customers for slaughter and sale on a consignment basis; slaugh- 
tered such consigned livestock at the Watsonville Dressed Beef, 
Inc., plant at Watsonville, California; and sold the dressed meat 
carcasses derived from such slaughtered livestock for a fixed fee, 
which varied according to the particular customer from $5 to $10 
per head, plus the offal obtained from the slaughtered livestock. 


(b) Respondent Watsonville Beef, under the direction, con- 
trol and management of respondents Kurland and Diamond, and 
respondents Kurland and Diamond, in their individual capacities, 
in commerce, on or about the dates and in the transactions listed 
below and in other transactions at divers other times during the 
period from July 1, 1971, through January 31, 1972, received and 
accepted from and slaughtered livestock for the various individ- 
uals named below and sold the dressed meat carcasses of such 
slaughtered livestock, pursuant to the arrangements and agree- 
ments described in sub-paragraph (a) above, and, in accounting 
to the consignors for the slaughter of their livestock and the sale 
of the dressed meat therefrom, submitted false and incorrect in- 
voices, or accounts of sale, and remitted to them proceeds from 
the sale of the dressed meat carcasses on the basis of false and 
incorrect weights, or prices, or both false weights and false prices. 
Said accountings reported to the consignors the sale of the 
dressed meat carcasses at weights which were lower than the 
actual weight of such carcasses, or at prices which were lower 
than the actual sale prices of the carcasses, or both lower weights 
and lower prices, and remitted to them payments based on such 
false and incorrect information and data shown on said account- 
ings instead of the actual proceeds received from the sale of the 
dressed meat carcasses, less the agreed upon fee for respondents’ 
slaughtering and selling services. 
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(c) Respondents made copies of the false and incorrect sales 
invoices, or accounts of sale, submitted by them to the consignors 
in connection with the sales transactions described and listed in 
sub-paragraph (b) above, a part of their accounts and records. 


8. (a) Respondent Watsonville Beef, under the direction, con- 
trol and management of respondents Kurland and Diamond, and 
respondents Kurland and Diamond, in their individual capacities, 
on or about June 16, 1971, purchased 90 head of livestock from 
Frank S. Soares, Jr., San Rafael, California, purportedly on the 
basis of the actual or hot weights of the dressed carcasses from 
such livestock, before colling, less a “3%” deduction or “shrink.” 
Respondents received, accepted and slaughtered the said 90 head 
of livestock. In accounting to Soares and paying him for the said 
livestock, respondents submitted to him a false and incorrect in- 
voice reporting the total hot weight of the 90 head as 41,357 
pounds, minus “3%”, or 1,241 pounds “shrink,” or a net pay 
weight of 40,116 pounds, when in fact the actual sale weight was 
40,824 pounds, or 708 pounds more than the weight reported to 
Soares. Respondents, in connection with the transaction, paid 
Soares for his livestock on the basis of the said false and incor- 
rect accounting. 


(b) Respondents made a copy of the false and incorrect ac- 
counting submitted by them to Frank S. Soares, Jr., in the trans- 
action described in sub-paragraph (a) above, a part of their ac- 
counts and records. 


4. Respondent Watsonville Beef, under the direction, control 
and management of respondents Isadore Kurland and Leonard 
Diamond, and respondents Kurland and Diamond, in their indi- 
vidual capacities, destroyed, or otherwise disposed of, “kill-sheets” 
covering the slaughter of various consignments of livestock re- 
ceived and slaughtered by them during the period of July 1, 1971, 
through January 31, 1972, prior to the expiration of the two year 
period of time prescribed by Complainant for the retention of 
such records. 


5. Respondent Watsonville Beef, under the direction, control 
and management of respondents Kurland and Diamond, and re- 
spondents Kurland and Diamond, in their individual capacities, 
during the period from July 1, 1971, through January 31, 1972, 
failed to keep such accounts, records and memoranda as fully 
and correctly disclosed the transactions involved in their busi- 
ness as a packer subject to the Act, including true and correct 





WATSONVILLE, et al. 
Cite as 32 A.D. 1334 


copies of (1) invoices, or accounts of sale, showing the correct 
weights and prices at which dressed meat carcasses were sold 
for consignors of the livestock from which such dressed meat car- 
casses were derived (2) kill-sheets and (3) purchase invoices 
submitted to persons from whom respondents purchased livestock. 


CONCLUSIONS 


(a) By reason of the facts alleged in Findings of Fact 2 
hereof, respondents have violated section 202(a) and 401 of the 
Act (7 U.S.C. 192(a), 221). 


(b) By reason of the facts alleged in Findings of Fact 3 
hereof, respondents have violated section 202(a) and 401 of the 
Act (7 U.S.C. 192(a), 221) and section 201.99 of the regulations 
(9 CFR 201.99). 


(c) By reason of the fact alleged in Findings of Fact 4 and 
5 hereof, respondents have violated section 401 of the Act (7 
U.S.C. 221). 


Inasmuch as respondents have consented that an order be is- 
sued requiring them to cease and desist from the practices com- 
plained of in the Complaint and Complainant has recommended 
that such an order be issued, the order will be issued. 


ORDER 


Respondent Watsonville Dressed Beef, Inc., its officers, direc- 
tors, agents and employees, directly or through any corporate 
or other device, in connection with its operations as a packer, and 
Isadore Kurland and Leonard Diamond, as individuals, or as of- 
ficers, agents or employees of Watsonville Dressed Beef, Inc., di- 
rectly or through any corporate or other device, shall cease and 
desist from: 


1. Accounting to persons consigning livestock for slaughter 
and sale, for such consignors accounts, on the basis of false or 
incorrect weights or prices, or both false and incorrect weights 
and false and incorrect prices; 


2. Remitting to consignors of livestock proceeds from the sale 
of dressed beef carcasses derived from their livestock based on 
false and incorrect weights or prices, or both false and incorrect 
weights and false and incorrect prices; 
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3. Failing to transmit or deliver to sellers of livestock, from 
whom respondent purchases livestock on a carcass grade and 
weight basis, true written accounts of such purchases; 


4. Failing to settle and make payments for livestock purchased 
on a carcass grade and weight basis on actual hot carcass weights; 
and 


5. Failing to retain “kill sheets” for a period of two years 
from the kill date of livestock slaughtered by them. 

Respondents shall prepare and keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in their business subject to the Act, including, among 
others, accounts of sale, accounts of purchase and invoices which 
are complete in every detail (weight, price, grade, etc.) and kill- 
sheets. 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon respondents. 


(No. 15,327) 


In re HAROLD VERNON UTSEY. P&S Docket No. 4731. Decided July 
10, 1978. 


Bonding requirements—Failure to meet—Suspension 


Where respondent violated the Act and regulations with respect to the 


bonding requirements thereof, respondent is suspended as a regis- 


trant under the Act until he is in full compliance with said bonding re- 
quirements. 


Robert J. Jenison, for complainant. 
Respondent pro se. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge Dorothea A. Baker, filed May 1, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. No exceptions were filed by respondent 
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ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


This is a disciplinary proceeding instituted pursuant to the pro- 
visions of the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), hereinafter called the Act. Respondent failed to file an 
answer to the Complaint served January 9, 1973, wherein Re- 
spondent was charged with engaging in the business of a dealer, 
buying and selling livestock in commerce for his own account, 
without filing and maintaining a reasonable bond or its equiva- 
lent as required under the Act and regulations. On March 23, 
1973 the Complainant filed a recommendation for the issuance 
of an Order. Accordingly, pursuant to the provisions of subsec- 
tions (b) and (c) of Section 202.9 of the Rules of Practice Gov- 
erning Proceedings Under the Packers and Stockyards Act, such 
failure to file an answer constitutes an admission of the allega- 
tions in the Complaint and a waiver of hearing respectively. 


The Administrative Law Judge to whom this proceeding has 
been assigned issues the following proposed findings of fact and 
recommendations without further investigation or hearing. 


PROPOSED FINDINGS OF FACT 


1. Harold Vernon Utsey, the Respondent herein, is an indi- 


vidual whose address is 1703 Avenue P, Plano, Texas 75074. 


2. Respondent is and at all times material herein was engaged 
in the business of buying and selling livestock in commerce for 
his own account; and registered with the Secretary of Agricul- 
ture as a dealer to buy and sell livestock in commerce. 


8. Respondent was notified by certified mail on or about Sep- 
tember 28, 1971, that his bond would terminate on October 22, 
1971, and that if he continued his livestock operation without bond 
coverage as required under the Act and the regulations, he would 
be in violation of Section 312(a) of the Act and Sections 201.29 
and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, Respondent has continued to engage in the 
business of a dealer buying and selling livestock in commerce for 
his own account, without filing and maintaining a reasonable 


bond or its equivalent as required under the Act and the regu- 
lations. 
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PROPOSED CONCLUSIONS 
By reason of the facts alleged herein Respondent has willfully 


violated Section 312(a) of the Act (7 U.S.C. 213(a)), and Sec- 
tions 201.29 and 201.30 of the applicable regulations. 


PROPOSED ORDER 

Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required un- 
der the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act 
and the regulations. 

Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and regulations. When Respondent has complied with such re- 


quirements a supplemental order will be issued in this proceed- 
ing terminating this suspension. 


Copies hereof shall be served upon the parties and shall become 
effective on the 10th day after being served upon Respondent. 


(No. 15,328) 


In re JOE D. BERRY and BUEL BERRY. P&S Docket No. 4764. De- 
cided July 12, 1973. 


Checks—Insufficient funds—Failure to pay—Suspension 


Where respondents violated the Act and regulations by issuing insufficient 
funds checks and failing to pay for livestock purchased in commerce, 
respondents are suspended as registrants under the Act for 15 days. 


Alfred Nolting, for complainant. 
Respondent pro se. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge William J. Weber, filed June 8, 1973, is hereby adopted as 
the final Decision and Order of the Judicial Officer in the proceed- 
ing captioned above. No exceptions were filed by respondents. 
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ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) hereinafter called the “‘Act’’, and the regulations promul- 


gated thereunder by the Secretary of Agriculture (9 CFR 201.9 et 
seq.) hereinafter referred to as the “Regulations”. It was instituted 


by a Complaint filed on March 7, 1973, by the Administrator, 


Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. 


Copies of the Complaint and the Rules of Practice were served 


on the Respondents on March 9, 1973. They were notified in writ- 
ing that an Answer should be filed within 20 days, and that fail- 


ure to file an Answer denying the allegations of the Complaint 


would constitute admission of such allegations. No Answer has 
been filed. 


On May 11, 1978, the Complainant filed a recommendation that 


the order proposed below be issued. The matter was referred 
to Administrative Law Judge William J. Webber, Office 
of the Administrative Law Judges, United States Department of 
Agriculture, for preparation of a report without further investi- 
gation or hearing pursuant to section 292.9(c) of the rules of 
practice. 


PROPOSED FINDINGS OF FACT 
I 


(a) Joe D. Berry and Buel Berry, hereinafter referred to as 
the respondents, are partners, with their principal place of busi- 
ness located at Ennis, Texas. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account and buying livestock on 
a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce. 
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II 


(a) Respondents, in connection with their operations as a 
dealer on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and in purported pay- 
ment therefor issued checks which were returned unpaid by the 
bank upon which they were drawn because respondents did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Date of Date of No. of Amount of 

Purchase Check Head Purchased At Check 

12/14/71 12/14/71 10 Corsicana Livestock Mkt. $1,956.62 
Inc., Corsicana, Texas 

1/5 /72 1/5 /72 4 Lampass Auction Inc., 752.00 
Lampass, Texas 

4/23/72 4/23/72 8 Corsicana Livestock Mkt. 1,215.45 
Inc., Corsicana, Texas 


(b) Respondents on or about the dates and in the transac- 
tions specified above, purchased livestock in commerce and failed 
to pay, when due, the full amount of the purchase price of such 
livestock. 


PROPOSED CONCLUSIONS 


By reason of the facts in paragraph II herein, respondents have 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and 
section 201.43(b) of the regulations (9 CFR 201.43(b) ). 

PROPOSED ORDER 


Respondents shall cease and desist from: 


(1) Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account on which they are drawn 
to pay such checks or drafts; and 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondents are suspended as registrants under the Act for a 
period of 15 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served on 
the parties. 
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(No. 15,329) 


In re CLOUD PACKING COMPANY. P&S Docket No. 4778. Decided 
July 17, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violation of the Act and regulations in connection with insufficient 
funds checks or drafts and failing to pay when due. 


Hugh A. Stowe, for complainant. 
Leland C. Bussell, Springfield, Missouri. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on April 4, 1973, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondent has violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


On July 9, 1973, respondent filed an amended answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the cease and desist order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Cloud Packing Company, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Springfield, Missouri. 


(b) Respondent is, and at all times material herein was en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 
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2. Respondent in connection with its operation as a packer, in 
commerce, on or about the dates and in the transaction set forth 
in paragraph II of the complaint, purchased livestock for slaugh- 
ter and in purported payment therefor issued checks which were 
returned unpaid by the bank upon which they were drawn be- 
cause respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


3. Respondent, in connection with its operation as a packer, in 
commerce, on or about the dates and in the transactions set forth 
in paragraph II and III of the complaint, and at divers other 
times during the period from November 30, 1972 through Feb- 
ruary 28, 1973, purchased livestock for slaughter and failed to 
pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 201.- 
43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, succces- 
sors, and assigns directly or through any corporate or other de- 
vice, in connection with respondent’s operations as a packer, shall 
cease and desist from: (1) issuing checks or drafts in payment 
for livestock purchased in commerce without having and main- 
taining sufficient funds on deposit in the bank account upon which 
they are drawn to pay such checks or drafts when presented for 
payment; and (2) failing to pay, when due, the full purchase 
price of livestock, purchased in commerce. 


The order shall have the same force and effect as if entered 
after full hearing and shall be effective from and after the 26th 
day of June, 1973. Copies hereof shall be served upon the parties. 
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(No. 15,330) 


In re BOWIE LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
4808. Decided July 18, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violation of the Act and regulations in connection with accounts 
and records, improper practices, and purchase invoice recaps. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on June 1, 1973, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondent has violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


On July 3, 1973, respondent filed an answer in which it admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations and consents to the issuance of 
a specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Bowie Livestock Commission Company, hereinafter re- 
ferred to as respondent, is a corporation with its principal place 
of business located at Bowie, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Bowie Livestock Commission Company, a posted stock- 
yard under and subject to the provisions of the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 
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(3) Registered with the Secretary of Agriculture as a 
market agency selling livestock on a commission basis in com- 
merce. 


2. Vann-Roach Cattle Co., Inc., Fort Worth, Texas, hereinafter 
referred to as Vann-Roach, at all times material herein was, and 
is, registered with the Secretary of Agriculture as a market 
agency buying on commission and as a dealer in commerce. 


3. Lonnie Thompson, Jr., Bowie, Texas, hereinafter referred to 
as Thompson, is an individual who, at all times material herein, 
was engaged in the business of buying livestock on a commission 
basis, in commerce, for Vann-Roach. 


4. Respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the complaint, during the period 
from December 9, 1972, through February 10, 1973, at the re- 
quest of Thompson and pursuant to an agreement, arrangement 
or understanding with him, made false and incorrect entries on 
purchase invoice recaps which entries understated the average 
price per hundred-weight of livestock purchased by Thompson for 
Vann-Roach. Copies of said purchase invoice recaps were made 
a part of the accounts and records of respondent. Thompson sub- 


mitted such false and incorrect recaps to his principal, Vann- 
Roach, who was misled by the false and incorrect entries con- 
tained therein and who made the recaps a part of its accounts and 
records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4, respond- 
ent has violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 218(a), 221) and section 201.44 of the regulations (9 CFR 
201.44). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors, and assigns, directly or through any corporate or other de- 
vice, shall cease and desist from: 


(1) making, or causing to be made, false or incorrect purchase 
invoice recaps or other documents in connection with livestock 
transactions in commerce; 
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(2) entering into or participating in any arrangements, agree- 
ments or schemes to deceive persons selling or purchasing live- 
stock, in commerce, or aiding and abetting other persons in de- 
ceiving sellers or purchasers of livestock, in commerce; and 


(3) making, or causing to be made, false or incorrect purchase 
invoice recaps or other documents a part of the accounts and 
records of any person subject to the Act. 


Respondent shall prepare and keep accounts, records and mem- 
oranda which fully and correctly disclose all transactions in- 
volved in respondent’s business as a market agency subject to the 
Act, including purchase invoice recaps which disclose, fully and 
correctly, all information relating to the purchase of livestock. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,331) 


In re OLNEY LIVESTOCK AUCTION, INC. P&S Docket No. 4807. De- 
cided July 18, 1973. 


Consent Order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violation of the Act and regulations in connection with accounts 
and records, improper practices, and purchase invoice recaps. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S. C. 181 et 
seq.) instituted by complaint filed on June 1, 1973, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondent has violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 
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On June 25, 1973, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented by the respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Olney Livestock Auction, Inc., hereinafter referred to 
as respondent, is a corporation with its principal place of busi- 
ness located at Olney, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Olney Livestock Auction, Inc., a posted stockyard under 
and subject to the provisions of the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency buying and selling livestock on a commission basis 
in commerce and as a dealer buying and selling livestock in com- 
merce. 


2. Vann-Roach Cattle Co., Inc., Fort Worth, Texas, hereinafter 
referred to as Vann-Roach, at all times material herein was, and 
is, registered with the Secretary of Agriculture as a market 
agency buying on commission and as a dealer in commerce. 


3. Lonnie Thompson, Jr., Bowie, Texas, hereinafter referred to 
as Thompson, is an individual who, at all times material herein, 
was engaged in the business of buying livestock on a commission 
basis, in commerce, for Vann-Roach. 


4. Respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the complaint, during the period 
from January 16, 1973, through February 13, 1973, at the re- 
quest of Thompson and pursuant to an agreement, arrangement 
or understanding with him, made false and incorrect entries on 
purchase invoice recaps which entries understated average price 
per hundredweight of livestock purchased by Thompson for Vann- 
Roach. Copies of said purchase invoice recaps were made a part 
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of the accounts and records of respondent. Thompson submitted 
such false and incorrect recaps to his principal, Vann-Roach, who 
was misled by the false and incorrect entries contained therein 
and who made the recaps a part of its accounts and records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4, respond- 
ent has violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a), and 221) and section 201.44 of the regulations (9 
CFR 201.44). 


In as much as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors, and assigns, directly or through any corporate or other de- 
vice, shall cease and desist from: 


(1) making, or causing to be made, false or incorrect purchase 
invoice recaps or other documents in connection with livestock 
transactions in commerce; 


(2) entering into or participating in any arrangements, agree- 
ments or schemes to deceive persons selling or purchasing live- 
stock, in commerce, or aiding and abetting other persons in de- 
ceiving sellers or purchasers of livestock, in commerce; and 


(3) making, or causing to be made, false or incorrect purchase 
invoice recaps or other documents a part of the accounts and 
records of any person subject to the Act. 


Respondent shall prepare and keep accounts, records and mem- 
oranda which fully and correctly disclose all transactions in- 
volved in respondent’s business as a dealer and market agency 
subject to the Act, including purchase invoice recaps which dis- 
close, fully and correctly, all information relating to the purchase 
of livestock. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 15,332) 


In re JOHN E. RALSTON. P&S Docket No. 4798. Decided July 25, 
1973. 


Consent order—Suspension 


Respondent has consented to the issuance of the Order herein for violating 
the Act and regulations in connection with accounts and records, bill- 
ing and collecting, false and incorrect weights, prices and invoices. Re- 
spondent is suspended as a registrant under the Act for a period of 
two years. 


Thomas E. Bundy, for complainant. 
R. Douglas Callander, Columbus, Ohio, for respondent. 


Decision by Randall E. Wilbert, Acting Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 


filed on May 17, 1973, by the Packers and Stockyards Adminis- 


tration, United States Department of Agriculture, charging re- 


spondent with violations of the Act and the regulations there- 


under (9 CFR 201.1 et seq.), hereinafter referred to as the regu- 
lations. 


Respondent filed an answer on June 22, 1973, admitting the 
jurisdictional allegations of the complaint, waiving oral hearing 
and the report referred to in section 202.16 of the rules of prac- 
tice, and consenting to the issuance of a specified order with find- 
ings of fact and conclusions, for the purposes of this proceeding 
only, based upon the allegations contained in the complaint. Com- 
plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) John E. Ralston, hereinafter referred to as the respond- 
ent, is an individual, whose address is 10 West Columbus Street, 
Mt. Sterling, Ohio, 43143. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account. 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, on or about July 15, 1972, sold 21 head of cat- 
tle to William Porter, Route +1, South Solon, Ohio, purportedly 
on the basis of the weights and prices at which respondent had 
purchased the cattle, plus $4.00 per head for commission and 
hauling; whereas, in truth and in fact, respondent billed and 
collected from William Porter for 17 head of such cattle on the 
basis of false and incorrect weights and prices, which exceeded 
respondent’s purchase weights and purchase prices of such cat- 
tle as set-forth in paragraph II of the complaint, plus $4.00 per 
head commission and hauling. 


3. Respondent, on or about July 9, 1972, sold 29 head of cattle 
to John Bryant, Route 1, Washington Courthouse, Ohio, purport- 


edly on the basis of the weights and prices at which respondent 


had purchased such cattle, plus $4.00 per head for commission 
and hauling; whereas, in truth and in fact, respondent billed and 
collected from John Bryant for 20 head of such cattle on the 
basis of false and incorrect weights and prices which exceeded 
respondent’s purchase weights and purchase prices of such cattte 


as set-forth in paragraph III of the complaint, plus $4.00 per 
head for commission and hauling. 


4. Respondent, on or about the dates and in the transactions 
set-forth in paragraph IV of the complaint, sold livestock to Ray- 
mond Anderson, Route #1, Mt. Sterling, Ohio, purportedly on the 
basis of the weights and prices at which respondent had purchased 
such cattle, plus $5.00 per head for commission and hauling; 
whereas, in truth and in fact, respondent billed and collected from 
Raymond Anderson on the basis of false and incorrect weights 
and prices which exceeded respondent’s purchase weights and 
purchase prices of such cattle, as set-forth in paragraph IV of 
the complaint, plus the $5.00 per head for commission and haul- 
ing. 


5. Respondent, on or about the dates and in the transactions 
set-forth in paragraph V of the complaint, sold livestock to Dan- 
iel C. Kelly, Anderson Road, Washington Court House, Ohio, pur- 
portedly on the basis of the weights and prices at which respond- 
ent had purchased such cattle, plus $5.00 per head for commis- 
sion and hauling; whereas, in truth and in fact, respondent billed 
and collected from Daniel C. Kelly on the basis of false and incor- 
rect weights and prices which exceeded respondent’s purchase 
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weights and purchase prices of such cattle, as set-forth in para- 
graph V of the complaint, plus the $5.00 per head for commis- 
sion and trucking. 


6. Respondent, on or about the dates and in the transactions 
set-forth in paragraph VI of the complaint, sold livestock to Dean 
Marshall, Route #2, Mt. Sterling, Ohio, purportedly on the basis 
of the weights and prices at which respondent had purchased 
such cattle, plus $4.00 per head for commission and hauling; 
whereas, in truth and in fact, respondent billed and collected from 
Dean Marshall on the basis of false and incorrect weights and 
prices which exceeded respondent’s purchase weights and pur- 
chase prices of such cattle, as set-forth in paragraph VI of the 
complaint, plus the $4.00 per head for commission and trucking. 


7. Respondent, on or about the dates and in the transactions 
set-forth in paragraph VII of the complaint, sold livestock to 
N. D. Bitzer, Route #3, Mt. Sterling, Ohio, purportedly on the 
basis of the weights and prices at which respondent had pur- 
chased such cattle, plus $5.00 per head for commission and haul- 
ing; whereas, in truth and in fact, respondent billed and collected 
from N. D. Bitzer on the basis of false and incorrect weights 
and prices which exceeded respondent’s purchase weights and 


and prices which exceed respondent’s purchase weights and pur- 
chase prices of such cattle, as set-forth in paragraph VII of the 
complaint, plus the $5.00 per head for commission and trucking. 


8. Respondent, on or about the dates and in the transactions 
set-forth in paragraph VIII of the complaint, in connection with 
sales of cattle to farmer customers, made or caused to be made 
and transmitted to farmer customers, invoices, on invoice forms 
of Point Pleasant Livestock Company, Inc., Point Pleasant, West 
Virginia, a registered market agency, which invoices were false 
and incorrect, in that the invoices indicated that said market 
agency had issued the invoices and sold certain specified cattle 
to respondent on the basis of the weights and prices shown there- 
on, when in fact: (1) said market agency had not made and is- 
sued said invoices; (2) most of the weights and prices shown on 
said invoices exceeded the weights and prices at which the cattle 
had been sold to respondent; and (3) most of the purchases had 
not been made from the market agency shown on the invoices. 


9. Respondent, in connection with his business as a dealer, 
failed to keep and maintain accounts, records, and memoranda 
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which fully and correctly disclosed all transactions involved in 
his business as a dealer under the Act, in that respondent failed 
to keep and maintain: (1) a general ledger of accounts showing 
assets, liabilities, and net worth; (2) a purchase and sale 
journal; (3) a cash receipt journal; (4) cancelled checks; (5) 
bills for livestock purchased; (6) accounts of sale; (7) routine 
correspondence; (8) bills to purchasers; (9) scale tickets; (10) 
deposit slips; and (11) bank statements. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 2, 3, 4, 5, 
6, 7, and 8 herein, respondent has violated section 312(a) of the 
Act (7 U.S.C. 2138(a)) and section 201.55 of the regulations (9 
CFR 201.55). 


By reason of the facts contained in finding of fact 9 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221) 
and sections 201.46 and 201.50 of the regulations (9 CFR 201.46 
and 201.50). 


inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such or- 
der be issued, such order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Selling cattle in commerce on the basis of false and incor- 
rect weights; and 


2. Issuing invoices in connection with the sale of livestock in 
commerce showing weights other than the true and correct 
weights of the livestock, without explanation thereon. 


8. Using invoices other than the invoices issued to respondent 
for the purchase of cattle showing false and incorrect purchase 
weights and purchase prices and representing such false and in- 
correct invoices to be respondent’s actual purchase invoices show- 
ing respondent’s actual purchase weights and purchase prices. 


Respondent is suspended as a registrant under the Act for a 
period of two years. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 
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(No. 15,333) 


In re ABILENE AUCTION, INC. P&S Docket No. 4785. Decided July 
26, 1973. 


Consent Order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violating the Act and regulations in connection with the purchase 
of livestock from consignment and the profits from resale thereof. 


Darrold A. Dandy, for complainant. 
T. L. Rees, Colorado City, Texas, for respondent. 


Decision by Randall E. Wilbert, Acting Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on April 20, 1973, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
State Department of Agriculture, charging that respondent vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et 
seq.). 


On June 26, 1973, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report referred to Section 202.16 of the Rules of Practice 
(9 CFR 202.16) and consents to the issuance of a specified order 
containing findings of fact and conclusions based upon the al- 
legations of the complaint. 


FINDINGS OF FACT 


1. Abilene Auction, Inc., hereinafter referred to as respond- 
ent is a corporation with its principal place of business located 
at Box 1461, Abilene, Texas, 79604. 


2. Respondent is and at all times material herein was: 


(a) Engaged in the business of conducting and operating 
the Abilene Auction, Inc., Abilene, Texas, posted under and sub- 
ject to the provisions of the Act, hereinafter referred to as the 
stockyard ; 
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(b) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce and as a 
dealer to buy and sell livestock in commerce. 


3. Respondent on the dates between September 12, 1972, and 
November 9, 1972, in the course and conduct of its business at 
the stockyard, permitted its president, manager, and starter, Tom 
S. Neff, 1001 E. 16th Street, Colorado City, Texas, a separately 
registered dealer, to purchase livestock from consignment for 
resale for his own speculative purposes by means of an agree- 
ment, relationship, or association with Weldon Minzenmayer, 
Winter, Texas, a separately registered dealer and market agency 
buying on commission. 


By reason of the facts set forth in the Findings of Fact, re- 
spondent Abilene Auction, Inc., has wilfully violated sections 
307, 312(a) and 401 of the Act (7 U.S.C. 208, 213(a) and 221) 
and section 201.57(a) of the regulations (9 CFR 201.57(a)). In- 
asmuch as the respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) permitting its owners, officers, agents, or employees to pur- 
chase livestock from consignment for resale for their own specu- 
lative purposes; and 

(2) permitting its owners, officers, agents, or employees to 
enter into any agreements, relationships, or associations with 
other parties whereby such owners, officers, agents, or employees 
shall share, directly or indirectly, in profits realized from the re- 
sale of livestock purchased out of consignment. 

Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day 
after service upon the respondent. 


(No. 15,334) 


In re JACKSON CQUNTY LIVESTOCK MARKET, INC. P&S Docket No. 
4763. Decided July 26, 1973. 
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Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violating the Act and regulations in connection with the mainte- 
nance of its custodial account for shippers’ proceeds and in the keeping 
of incorrect or incomplete accounts and records. 


Darrold A. Dandy, for complainant. 
Respondent pro se. 


Decision by Randall E. Wilbert, Acting Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on March 7, 1973, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et 
seq.). 


On June 15, 1973, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report referred to in Section 202.16 of the Rules of Prac- 
tice (9 CFR 202.16) and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the 
allegations of the complaint. Complainant has recommended that 
the order consented to by respondent be issued, sating in its rec- 
ommendation that it has examined respondent’s custodial account 
for shippers’ proceeds and has determined that the deficit in such 
account has been eliminated. 


FINDINGS OF FACT 


(1) Jackson County Livestock Market, Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at Ripley, West Virginia. 


(2) Respondent is, and at all times material herein was: 


(a) Engaged in the business of conducting and operating 
the Jackson County Livestock Market, Inc., a stockyard posted 
under and subject to the provisions of the Act, hereinafter re- 
ferred to as the stockyard; 


(b) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard; and 
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(c) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis. 


(3) Respondent, during the period from October 3, 1972, 
through November 21, 1972, failed to maintain and use properly 
its Custodial Account for Shippers’ Proceeds thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock in that; 


(a) As of October 3, 1972, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ proceeds” 
in the amount of $22,286.66 and had to offset suh checks, cash in 
the bank account in the amount of $9,748.69, no deposits in tran- 
sit and no current proceeds receivable, resulting in a deficiency 
of $12,537.97 in funds available to pay shippers’ proceeds; 


(b) As of October 24, 1972, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $49,422.28 and had to offset such checks, cash 
in said bank account in the amount of $12,284.56, no deposits in 
transit and no current proceeds receivable, resulting in a deficiency 
of $37,137.72 in funds available to pay shippers’ proceeds; 


(c) As of November 21, 1972, respondent had outstanding 


checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $36,747.00 and had to offset said checks, cash 
in said bank account in the amount of $16,413.06, no deposits 
in transit and no current proceeds receivable, resulting in a de- 
ficiency of $20,333.94 in funds available to pay shippers’ pro- 
ceeds ; 


(d) Such deficiencies were due to respondent’s failure to 
deposit in its Custodial Account for Shippers’ Proceeds, within the 
time prescribed by section 201.42(c) of the regulations (9 CFR 
201.42(c)), an amount equal to the proceeds receivable from 
sales of consigned livestock. 


(4) Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint, submitted accounts 
of sale to consignors of livestock which accounts failed to show 
the true and correct name of the purchasers. Respondent re- 
tained copies of such accounts of sale as part of its records. 


(5) Respondent, during the period from on or about Septem- 
ber 1, 1972, through November 21, 1972, in connection with its 
market agency operations subject to the Act, failed to make and 
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keep accounts, records and memoranda which fully and correctly 
disclosed all transactions involved in its business. Respondent 
during such period (a) issued accounts of sale to consignors and 
invoices to buyers which failed to show the name of the buyer, 
and (b) failed to make monthly reconciliations of its custodial 
bank account. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, re- 
spondent Jackson County Livestock Market, Inc., has wilfully vi- 
olated sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 
213(a) and 221) and sections 201.42 and 201.43 of the regula- 
tions (9 CFR 201.42 and 201.43). Inasmuch as the respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued, the or- 
der will be issued. 


ORDER 


Respondent shall cease and desist from: 


(a) Failing to deposit in its Custodial Account for Shippers’ 
Proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


(b) Failing to maintain its Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


(c) Issuing accounts of sale which fail to show the true and 
correct names of the buyers of the consigned livestoc; and 


(d) Issuing purchase invoices which fail to show the true and 
correct names of the buyers of the consigned livestock; and 


Respondent shall make and keep accounts, records, and memo- 
randa which will fully and correctly disclose all transactions in- 
volved in its business as a market agency subject to the Act in- 
cluding accounts of sale to consignors and invoices to buyers 
which show the correct name of the buyer, and respondent shall 
at least monthly reconcile its custodial bank account for ship- 
pers’ proceeds. 
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Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the respondent. 


(No. 15,335) 


In re ToM §S. NEFF, C. A. REES, and JAMES Cox. P&S Docket No. 
4784. Decided July 26, 1973. 


Consent order—Cease and desist 


Respondents have consented to the issuance of a cease and desist order 
against them for violating the Act and regulations in connection with 
the purchase of livestock out of consignment for resale for dealer’s own 
speculative purposes. 


Darrold A. Dandy, for complainant. 
T. L. Rees, Colorado City, Texas, for respondents. 


Decision by Randall E. Wilbert, Acting Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on April 20, 1973, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondents violated 
the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 


On July 3, 1973, respondents filed an amended answer in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and 
the report referred to in section 202.16 of the rules of practice (9 
CFR 202.16) and consent the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allega- 
tions of the complaint. 


FINDINGS OF FACT 


1. Tom S. Neff, C. A. Rees and James Cox, hereinafter referred 
to as the respondents, are partners, doing business respectively 
as Big Spring Livestock Auction located at Box 102, Big Spring, 
Texas 79720 and Colorado City Livestock Auction, located at Box 
733, Colorado City, Texas 79512. 
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2. Respondents are, and all times material herein were: 


(a) Engaged in the business of conducting and operating 
the Big Spring Livestock Auction and Colorado City Livestock 
Auction, posted under and subject to the provisions of the Act, 
hereinafter referred to as the stockyard; 


(b) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyards; and 


(c) Registered with the Secretary of Agriculture as market 
agencies to sell livestock in commerce. 


3. Respondents, on the dates between January 12, 1972, and 
November 11, 1972, in the course annd conduct of their business 
at the stockyards permitted a partner-owner, Thomas §S. Neff, 
1001 E. 16th Street, Colorado City, Texas, a separately registered 
dealer, to purchase livestock from consignment for resale for his 
own speculative purposes. 


CONCLUSIONS 


By reasons of the facts alleged in the Findings of Fact, respond- 
ents have wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.57(a) of the regulations 
(9 CFR 201.57 (a) ). 


Inasmuch as the respondents have consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from: (1) permitting any 
partner-owner, agent, or employee to purchase livestock from 
consignment for resale for their own speculative purposes; and 
(2) permitting any partner-owner, agent, or employee to enter 
into any agreement, relationship, or association with any other 
party whereby such partner-owner, agent, or employee shall 
share, directly or indirectly in profits realized from the re- 
sale of livestock out of consignment. 


Such order shall have the same force and effect as if entered 


after full hearing and shall become effective on the sixth day 
after service upon the respondents. 
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(No. 15,336) 


In re GEORGE W. SEAMAN. P&S Docket No. 4802. Decided July 26, 
1978. 


Consent order—Suspension 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in connection with the issuance of in- 
sufficient funds checks, failure to pay when due, and failure to meet 
the financial requirements of the Act in that his current liabilities ex- 
ceeded his current assets. Respondent is suspended as a registrant 
under the Act for 10 days. 


James E. Andrews, for complainant. 
Respondent pro se. 


Decision by Randall E. Wilbert, Acting Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on May 30, 1973, by the Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On July 5, 1973, respondent filed an answer in which he admits 
the jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 
port of the Hearing Examiner, and consents to the issuance of 
a specified order with findings of fact and conclusions, for the 
purposes of this proceeding only, based upon the allegations con- 
tained in the Complaint. Complainant has recommended that the 
order consented to by respondent be issued, stating in its recom- 
mendation that it has verified the accuracy of a balance sheet 
submitted by respondent demonstrating that his current assets 
presently exceed his current liabilities. 


FINDINGS OF FACT 


1. (a) George W. Seaman, hereinafter referred to as the re- 


spondent, is an individual whose address is Route 1, Core, West 
Virginia 26529. 


(b) Respondent, at all times material herein, was: 
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(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) As of July 26, 1972, respondent had current liabilities 
totaling $49,636.15 and current assets totaling $11,933.36, result- 


ing in an excess of current liabilities over current assets of $37,- 
702.79. 


(b) As of December 31, 1972, respondent had current lia- 
bilities totaling $44,016.24 and current assets totaling $30,943.01, 
resulting in an excess of current liabilities over current assets of 
$13,073.23. 


(c) As of April 24, 1973, respondent had current liabilities 
totaling $45,093.73 and current assets totaling $21,779.35, result- 
ing in an excess of current liabilities over current assets of $23,- 
314.38. 


3. Respondent, during the period from on or about April 26, 
1972, through on or about April 24, 1973, engaged in business 
as a dealer in commerce notwithstanding the fact that during such 
period his current liabilities exceeded his current assets. 


4. (a) On May 11, 1965, in P. & S. Docket No. 3416, respond- 
ent was ordered to “cease and desist from failing to pay when 
due the full purchase price of livestock purchased in commerce, 
and issuing checks in purported payment for livestock purchased 
in commerce without maintaining sufficient funds on deposit in 
the bank on which they are drawn to pay such checks.” Notwith- 
standing such order, respondent, in connection with his opera- 
tions as a dealer, during the period from February 28, 1972, to 
May 9, 1972, in 21 separate transactions as set forth in para- 
graph IV of the Complaint, purchased livestock in commerce and, 
in purported payment therefor, issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


(b) Respondent, on or about the dates and in the transac- 
tions referred to above, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price 
for such livestock. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has failed to meet the requirements of the Act with 
reference to financial condition (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 


respondent has willfully violated section 312(a) of the Act (7 
U.S.C. 218 (a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 

ORDER 

Respondent shall cease and desist from: 

1. Operating as a livestock dealer in commerce while his cur- 
rent liabilities exceed his current assets; 


2. Issuing checks in payment for livestock purchased in com- 


merce without having and maintaining sufficient funds on deposit 


in the bank account upon which they are drawn to pay such 
checks; and 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 10 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLED IN DISTRICT COURT 
(No. 15,337) 
CHARLES RIPLEY, JR. v. HARRY JONES and THE UNION LIVESTOCK 


COMMISSION Co. P&S Docket No. 4220. In order issued June 
29, 1973, by Donald A. Campbell, Judicial Officer. 
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to invoice and collect-—Damages—Contract prices 
— Adjustment of by agent without informing 
principal—Reparation against respondent Market 
Pre-Pak, Inc. 


SUGAR CREEK VALLEY PoTATO Coop. v. AA POTATO 
COMPANY and MARKET PRE-PAK, INC. PACA 
Docket No. 2-2623. Order on reconsideration, and 
amendment of prior order — Reparation awarded 
against Market Pre-Pak, Inc. 


TONY VITRANO COMPANY v. ‘IDAHO DICK’ KASSATLY 
& Co., Inc. PACA Docket No. 2-3025. Default 


UNITED SALAD Co. v. HUDSON House, INc. PACA 
Docket No. 2-2864. Agreed contract price—Allega- 
tion of inability to pay—No defense—Reparation 


VUKASOVICH, INC. v. W. CHAS. HEITMULLER CO., INC. 
PACA Docket No. 2-2739. Contract of sale — 
Burden of proof — Failure to sustain — Consign- 
ment — Failure to establish — Reasonable market 
value—Gross proceeds of resale—Allowable deduc- 
tions—Reparation for balance due and owing 


VUKASOVICK, INC. v. W. CHAS. HEITMULLER CO., INC. 
PACA Docket No. 2-2740. Contract of sale — 
Burden of proof — Failure to sustain — Consign- 
ment — Failure to establish — Reasonable market 
value — Gross proceeds of resale — Allowable de- 
ductions — Reparation for balance due and owing 
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AGRICULTURE DECISIONS—Cont. 
Perishable Agricultural Commodities Act, 1930—Cont. 


WINCHESTER APPLE GROWERS ASSOCIATION, INC. v. 
NEWMAN GROCERY & PRODUCE COMPANY, INC. 
PACA Docket No. 2-3015. Admission of liability 


WOODEN, DONALD L. and J & D Propuce, INc. PACA 
Docket No. 2-2915. Agreed purchase prices — 
Failure to make full payment promptly—Wilfull, 
flagrant and repeated violations — Publication of 
facts 


(No. 15,338) 


SUGAR CREEK VALLEY POTATO Coop. v. C. W. MARVIN Co. and 
MARKET PRE-PAK, INC. PACA Docket No. 2-2606. Decided 
July 3, 1973. 


General agent—Authority of—Terms of contract—Dismissed as to respondent 
C. W. Marvin Co. 


Where respondent Market Pre-Pak, Inc. acted within the scope of its 
authority as agent for complainant, the sales of the last six loads of 
potatoes on a different basis than the first were valid. And since re- 
spondent Marvin has paid according to the terms of these contracts, 
the complaint against said respondent is dismissed. 


Agent—Contract—Breach of—Reserved right to invoice and collect-—Damages 
—Contract prices—Adjustment of by agent without informing principal— 
Reparation awarded against respondent Market Pre-Pak, Inc. 


Where, in the contract with respondent Market Pre-Pak, Inc., complainant 
reserved to itself the right to invoice and collect for sales made by said 
respondent, and where said respondent failed to inform complainant 
that a change in contract prices had been made, depriving complainant 
of the opportunity to inform its agent that such change was unsatis- 
factory to it, the principal, respondent is liable to complainant as dam- 
ages the difference between the total of the six loads computed at $2.75 
per hundredweight and the price at which Market actually sold them, 
$2.50 per hundredweight, less 2% shrinkage, for a total difference of 
$874.98 for which reparation is awarded. 


Harley E. Venters, Oklahoma City, Oklahoma, for complainant. 
John E. Banks, San Antonio, Texas, for respondent C. W. Marvin Co. 
Respondent Market Pre-Pak, Inc. pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant asks for an 
award of reparation against respondents in the amount of $874.- 
99 in connection with the shipment of potatoes in interstate com- 
merce. 


A copy of the report investigation was served upon each 
of the parties. A copy of the formal complaint was served upon 
both respondents. Respondent C. W. Marvin Co. filed an answer 
thereto, denying liability. Respondent Market Pre-Pak, Inc. did 
not file an answer to the formal complaint and therefore is deemed 
to be in default. See section 47.8(c) of the rules of practice (7 
C.F.R. 47.8(c) ). 


Since the amount of damages claimed in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 C.F.R. 47.20) is 
applicable. Pursuant to such procedure, the parties were given 
the opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Complain- 
ant filed an opening statement, respondent C. W. Marvin Co. filed 
an answering statement, and complainant filed a statement in re- 
ply. Respondent C. W. Marvin Co. filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sugar Creek Valley Potato Coop., is an associ- 
ation whose address is Route 1, Binger, Oklahoma. 


2. Respondent C. W. Marvin Co. is a corporation whose ad- 
dress is P. O. Drawer W, San Antonio, Texas. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. Respondent Market Pre-Pak, Inc. is a corporation whose 
address is Route 4, Box 11, Oklahoma City, Oklahoma. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


4. On June 27, 1971, in the course of interstate commerce, com- 
plainant entered into a written agreement with respondent 
Market Pre-Pak, Inc. according to which Market Pre-Pak, Inc., 
hereinafter referred to as Market, was to act as complainant’s 
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agent in selling a 350-acre crop of potatoes. It was further agreed 
that complainant was to invoice and collect for the sales made 
by Market, with assistance on the collections from Market. It was 
likewise agreed that Market was to receive 10¢ for every hun- 
dred-weight of potatoes sold by it under this agreement. 


5. Pursuant to this agreement, Market sold to respondent C. 
W. Marvin Co., hereinafter referred to as Marvin, seven truck- 
loads of potatoes. These sales were made between July 5 and July 
16, 1971. 


6. The first shipment contained 49840 pounds of potatoes and 
was sold at the f.o.b. price of $2.75 per hundredweight. Both com- 
plainant and Market invoiced Marvin for $1,370.60. Marvin then 
remitted this amount to Market. 


7. Market agreed to sell six more shipments to Marvin for $2.50 
per hundredweight, less 2% shrinkage due to dirt. These ship- 
ments were as follows: 


Date Weight In Pounds F.O.B. Price Total 


7/12/71 48950 # less 2% for shrinkage $2.50 per cwt $1,198.75 
7/12/71 46410 # less 2% for shrinkage 2.50 per cwt 1,137.75 
7/14/71 49740 # less 2% for shrinkage 2.50 per cwt 1,218.00 
7/14/71 48790 # less 2% for shrinkage 2.50 per cwt 1,194.75 
7/15/71 48360 # less 2% for shrinkage 2.50 per cwt 1,184.00 
7/16/71 48540 # less 2% for shrinkage 2.50 per cwt 1,188.50 
290,790 $7,121.75 
8. Complainant invoiced Marvin for the six shipments at $2.75 
per hundredweight for a total contract price of $7,996.71. Market 
invoiced Marvin at $2.50 per hundredweight less 2% for shrink- 
age, for a total contract price of $7,121.75. Marvin did not remit 
any money to complainant but sent to Market $7,121.75 as pay- 
ment for the six shipments of potatoes. 


9. On August 3, 1971, Market remitted to complainant $8,492.- 
35, less brokerage of $338.83, or $8,153.52, which was the total 
amount of money received by Market from Marvin for the seven 
shipments of potatoes. 


10. The formal complaint was filed on March 17, 1972, which 
was within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


The first question to be decided is whether complainant is 
bound by the contracts entered into by its agent, Market, and 
respondent Marvin. The agency relationship was established by 
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the written agreement of June 27, 1971, and provided that 
Market, as complainant’s agent, would sell a crop of potatoes 
grown and harvested by complainant from a 350-acre tract of 
land not otherwise identified ; that Market would furnish 50-pound 
and 100-pound sacks to complainant at cost; and would assist com- 
plainant in collecting for sales of these potatoes made by Market. 
For its services, Market was to be paid 10¢ per hundredweight 
by complainant. 


The record reveals that Market, pursuant to this contract, sold 
to Marvin, on July 5, 1971, a load of potatoes consisting of 49,840 
pounds, at an agreed f.o.b. price of $2.75 per hundredweight, with 
no provision as to grade or shrinkage. Upon receipt of this load, 
and as indicated by the evidence, Marvin informed Market that 
it (Marvin) would make no further purchases of potatoes upon 
this basis. Subsequently Market, acting as complainant’s agent, 
sold six more loads of potatoes totaling 290,790 pounds to Marvin 
at an agreed f.o.b. price of $2.50 per hundredweight, less 2% for 
shrinkage, during the period July 12, 1971, to July 16, 1971. Mar- 
vin was invoiced on the respective dates of sale by complainant 
at $2.75 per hundredweight for all the potatoes shipped to Marvin, 
while Market invoiced Marvin at $2.50 per hundredweight, less 


2% for shrinkage, on the last six shipments. Complainant claims 
the amount due it from Marvin is the total of the poundage re- 
ceived by Marvin, computed at $2.75 per hundredweight, while 
Marvin contends it owes complainant only for the first load of 
49,840 pounds computed on this basis, with the remaining six 
loads, or 290,790 pounds, figured at $2.50 per hundredweight, less 
2% shrinkage. 


The written contract of June 27, 1971, purports to be the en- 
tire agreement between these parties, and places no express re- 
strictions on Market in the selling of the potato crop. Under these 
circumstances it appears that a general agency was thus created 
between complainant and Market, with Market having the au- 
thority to do all those necessary and reasonable things required 
to accomplish the purpose for which the agency was created, to 
wit: sell the potatoes grown and harvested from the specified 
350-acre tract of land. There is no question but that Market was 
acting within the scope of its authority in negotiating the sale 
of the first load of potatoes to Marvin on July 5. Later, accord- 
ing to Market, it was necessary to sell the additional six loads 
on a different basis to Marvin, or there would be no sales at all. 
This position taken by Market is corroborated by Marvin. 
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In its position as general agent, we are of the opinion that 
Market was acting within the scope of its authority in making 
the sale of the last six loads of potatoes on a basis different from 
that of the first load. As general agent, Market was charged with 
the duty of merchandising the potatoes, and in so doing, was not 
restricted in the use of its judgment as to what was necessary to 
accomplish this end. Accordingly, we conclude that there were 
valid sales to Marvin, and that Marvin was entitled to rely on 
the representations made by Market. Since Marvin has made pay- 
ment according to the terms of these contracts, no cause of ac- 
tion is stated as to Marvin and the complaint as to it should be 
dismissed. 


As to Market, however, the circumstances are somewhat dif- 
ferent. Complainant in the contract with Market reserved to it- 
self the right to invoice and collect in connection with sales made 
by Market under this contract. This put the responsibility on 
Market to keep complainant fully informed of the terms of any 
contracts negotiated. To prepare the invoices, it was of course 
necessary that complainant have knowledge of the sale prices of 
the loads. As the salesman, Market was in possession of such in- 
formation, and as complainant’s agent, Market was under a duty 
to transmit such information to complainant. However, it appears 
that such was not done here by Market. Complainant therefore 
continued to issue invoices to Marvin at the initial agreed price 
of $2.75 per hundredweight, rather than under the adjusted terms 
of $2.50 per hundredweight, less 2% shrinkage, which Market 
had quoted to Marvin. Without knowledge from Market that the 
change in the contract price had been made, complainant was de- 
prived of the opportunity to inform its agent that such a change 
in the price was unsatisfactory to it as principal. Meanwhile, 
Market continued to bill Marvin at the adjusted rate, in viola- 
tion of the terms of the contract with complainant, which reserved 
this prerogative to complainant. Market was thus guilty of vio- 
lating section 2 of the act, both in failing to keep complainant 
informed as to contract sale prices, and by its actions in issuing 
invoices to Marvin. 


Complainant’s damages flowing from Market’s breach are the 
difference between the total of the six loads, or 2907.90 hundred- 
weight, computed at $2.75 per hundredweight, or $7,996.73, and 
the price at which Market actually sold this quantity of potatoes, 
at $2.50 per hundredweight, less 2% shrinkage, or $7,121.75, for 
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a difference of $874.98. See Ecco Packing Company v. Barfield et 
al, 11 A.D. 99. Reparation in this amount should be awarded to 
complainant against Market, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Market 
Pre-Pak, Inc. shall pay to complainant, as reparation, $874.98, 
with interest thereon at the rate of 8 percent per annum from 
August 1, 1971, until paid. 


The complaint as to respondent C. W. Marvin Co., is dismissed. 


Copies of this order shall be served upon the parties. 


(No, 15,339) 


SUGAR CREEK VALLEY POTATO Coop. v. AA POTATO COMPANY and 
MARKET PRE-PAK, INC. PACA Docket No. 2-2623. Decided 
July 3, 1978. 


Order on reconsideration, and amendment of prior Order—Reparation 
awarded against Market Pre-Pak, Inc. 


This order is issued in accordance with the facts and circumstances set 
forth herein. 


Harley E. Venters, Oklahoma City, Oklahoma, for complainant. 


William R. Saied, Oklahoma City, Oklahoma, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on April 20, 1973, awarding reparation to com- 
plainant against respondents, jointly and severally, in the amout 
of $1,873.90, with interest. A copy of this order was served upon 
complainant and respondent Market Pre-Pak, Inc. on April 26, 
1973, and upon respondent AA Potato Company on April 27, 
1973. Complainant filed a petition for reconsideration on May 2, 
1973, which was within the 10-day period allowed by section 
47.24 of the rules of practice (7 CFR 47.24). In accordance with 
that section, the timely filing of the petition automatically op- 
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erated to set aside the order of April 20 pending final action on 
the petition. 


A copy of the petition was served upon each of the respondent’s, 
and each respondent was given the opportunity to reply thereto. 


A reply to the petition was filed by respondent Market Pre-Pak, 
Inc., but none was filed by respondent AA Potato Company. 


In our order of April 20, 1973, we concluded that Market 
Pre-Pak, Inc., hereinafter referred to as Market, was a general 
agent for complainant in the sales of the potatoes involved herein; 
that in its capacity of general agent, Market was acting within 
its scope of authority in making the sales of the potatoes to 
respondent AA Potato Company; and that AA Potato Company 
was entitled to rely on the representations made by Market in 
connection with such sales, including the amendments subse- 
quently made to the original sales contract. 


In reviewing our order of April 20, we find no reason to alter 
these conclusions. However, and upon reconsideration of that part 
of our order having to do with the amendments negotiated by 
Market with AA Potato, we think that further consideration 
should be given to the question of whether complainant was in- 
formed, or had knowledge of, the progress of such negotiations. 


In our order of April 20, we concluded that complainant “‘was 
not without knowledge” of the negotiations carried on by Market 
with AA Potato, on the ground that actual knowledge could be 
attributed to complainant from the chain of events that took 
place here, as opposed to any direct communications from Market. 
On reconsideration, we are of the opinion that we erred in this 
assumption, and that the circumstances are not sufficient to 
sustain this assumption. Furthermore, we think that Market, as 
agent, was under a duty to inform complainant, as its principal, 
of the terms of the negotiations with AA Potato, and that Market 
had the burden of proving that this was done. Upon reconsider- 
ation of the record, we conclude that Market has not sustained 
this burden. Market’s failure to keep complainant informed as 
to the negotiations surrounding these sales, and as to the terms 
of the contracts made with AA Potato, is a violation of section 2 


of the Act by Market. 


Complainant’s damages flowing from Market’s breach are the 
difference between the total of the 18 loads, or 7,781.2 hundred- 
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weight, computed at $2.75 per hundredweight, on all potatoes 
shipped, or $21,398.33, and the price at which Market actually 
sold these loads, at $2.75 per hundredweight on 6,321.66 hundred- 
weight packed out on a U.S. No. 1 grade basis, or $17,384.57, is 
$4,013.76. See Ecco Packing Company v. Barfield et al, 11 A.D. 99. 


Upon reconsideration, we find no violation of the act by respon- 
dent AA Potato Company. The complaint, therefore, as to this 
respondent is dismissed and the order of April 20, 1973, is hereby 
amended to reflect that fact. 


Upon reconsideration, we find that complainant’s petition upon 
the issue of damages in this case is well founded, and that com- 
plainant is due damages from respondent Market Pre-Pak, Inc. 
of $4,013.76 in connection with these transactions. The order of 
April 20, 1973, is therefore amended to reflect this fact, and 
within 30 days from the date of this order, respondent Market 
Pre-Pak, Inc. shali pay to complainant, as reparation, $4,013.76, 
with interest thereon at the rate of 8 percent per annum from 
September 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,340) 


MISSION SHIPPERS, INC. v. EDWARD MILTON HALL, d/b/a DIXIE 
BROKERAGE Co. PACA Docket No. 2-2398. Decided July 5, 
1973. 


Contract terms—“Pool”—Purchaser—Actual—Burden of proof— 
Failure to sustain 


Complainant has failed to sustain its burden of proving that respondent was 
the actual purchaser of the produce in issue. However, complainant is 
due from respondent the amount of funds collected. 


Collecting agent—Failure to remit—Advances—Failure to account truly and 
correctly—Set-off disallowed—Reparation 


Where respondent, as agent for complainant, failed to account truly and 
correctly to his principal by failing to advise it that the $715.00 remitted 
was an advance, and also failed to justify his additional claim for credit 
of $67 as brokerage fees, respondent is liable to complainant for the en- 
tire amount collected and unremitted, $1,098.60 for which reparation is 
awarded. 
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Sid L. Hardin, Edinburg, Texas, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed against respondent on October 21, 
1971, complainant seeks reparation of $2,049.55. This amount 
is alleged to be the balance due in owing from respondent for 
citrus fruit purchased by respondent in the course of interstate 
commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent. He filed an answer denying liability in 
the amount claimed by complainant. By way of counterclaim 
respondent alleges that he acted solely as a broker in these trans- 
actions and that as such, he paid complainant $715.75 in advances 
on behalf of Consolidated Tomato Company, which amount re- 
spondent seeks to set off against the amount claimed by com- 
plainant. Respondent further seeks to set off $67 for brokerage 
fee allegedly due on the transactions in question, for a total coun- 
terclaim of $82.75. Respondent further requests an oral hearing. 


An oral hearing was held in Memphis, Tennessee on April 27, 
1972. Complainant was represented by Mr. James Walsh, presi- 
dent and general manager of Mission Shippers, Inc. Respondent 
was represented by counsel, John H. Todd. Mr. Walsh testified on 
behalf of complainant. Mr. Edward Milton Hall, and Mr. Thomas 
W. Samples, former owner of Consolidated Tomato Company 
testified on respondent’s behalf. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mission Shippers, Inc., is a corporation, whose 
address is P. O. Box 216, Mission, Texas. 


2. Respondent is an individual, Edward Milton Hall, doing 
business as Dixie Brokerage Co., whose address is 1037 East 
Parkway South, Memphis, Tennessee. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 
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3. On December 15, 1970, the respondent acting as agent for 
complainant advised the complainant by telephone that he 
arranged sales to “pool buyers” for various lots of citrus fruit 
and sent to complainant a written confirmation dated December 
15, 1970, which listed these “pool buyers” as follows: 


Cockrell Banana Company of Tupelo, Mississippi 
200 ctns. #1 med. tangerines heavy possible 176s at $3.00 Del 
105 ctns. comb. navel oranges 35/36s, 35/48s, 35/64s at $2.75 Del. 
Mfs. Dixie Brok. for pool 
115 ctns. 100s LGR comb. oranges 40/80s, 75/100s at $2.30 
75 ctns. 125s at $2.10 
75 ctns. navel oranges 64s and 80s at $2.70 
50 ctns. red grapefruit at $2.30 


4. On December 16, 1970, the complainant delivered 161 car- 
tons of tangerines and 104 cartons of navel oranges to Cockrell 
Banana Company in Tupelo, Mississippi. On the same date per 
instruction from respondent, complainant delivered to A. L. 
Guasco, employee of Consolidated Company, 40 cartons of oranges 
80’s, 75 cartons of oranges 100’s, 75 cartons of oranges 125’s, 25 
cartons of grapefruit, 40’s, 25 cartons of gradefruit 48’s, 25 car- 
tons of navel oranges 80’s and 25 cartons of navel oranges 64’s 
in Memphis, Tennessee. 


5. The complainant, under shipper invoice no. 6025 dated 
December 17, 1970, billed the respondent $777.75 for the ship- 
ment and sale to Cockrell Banana Company and $667.00 for the 
shipment and sale to the other pool buyers in the Memphis area. 


6. Respondent collected and remitted to complainant $769.00 
for the shipment to Cockrell Banana Company, which was the 
total amount due under the unit prices quoted under invoice no. 
6025, as said shipment was short 2 cartons of tangerines and 1 
carton of navel oranges. 


7. On February 6, 1971, the respondent acting as agent for 
complainant, advised the complainant by telephone that he 
arranged sales to various “pool buyers” in the Memphis area for 
various lots of citrus fruit and respondent sent to complainant 
a written confirmation, dated February 6, 1971, which listed these 
“pool buyers” to wit: 


Comella Bros. 
80 ctns. Texas oranges 15/80s, 65/100s at $2.30 
50 ctns. 125s at $2.10 
30 ctns. grapefruit at $2.70 
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Nicastro-M fs. 
50 ctns. 125s at $2.10 
Gaia Bros. 
75 ctns. 100s at $2.30 
25 ctns. 125s at $2.10 


150/18 Bags oranges at .875 
150/18 Bags grapefruit at .925 
Palazola 
50 ctns. 100s at $2.30 
45 ctns. 125s at $2.10 


8. On February 8, 1971 the complainant’s trucks arrived in 
Memphis and per instruction respondent made the following 
deliveries to the pool buyers in the Memphis area: 


Commella Bros. 
80 80/100 oranges at $2.30 
50 125 oranges ' at $2.10 
30 ctns. grapefruit at $2.70 
Nicastro-Mfs. 
80 ctns. 125 oranges at $2.10 
10 ctns. 100 oranges at $2.30 
2 ctns. 144 tangelos at $2.35 
Herrin 
150 Bags oranges at .875 
150 Bags grapefruit at .925 
25 ctns. 100 oranges at $2.30 
50 ctns. 125 oranges at $2.10 
Palazola 
31 ctns. 100 oranges at $2.30 
46 ctns. 125 oranges at $2.10 


9. The complainant, under shipper’s invoice no. 6724 dated 
February 8, 1971, billed the respondent $1,464.50, which in- 
cluded the shipments and sales to the various “pool buyers” and 
also included items above the quantity listed in the respondent’s 
confirmation. 


10. Respondent sold the “overage” shipped under invoice no. 
6724, in accordance with the respondent’s and complainant’s 
practice, for the seller’s account to buyers unknown to the seller. 


11. Some of the overage sales were made to the “pool buyers” 
listed on the broker’s confirmation of sale dated February 6, 1971, 
and from these known buyers, the respondent has collected the 
amounts due on confirmed sales and the amount due on the over- 
age sales in the total amount of $1,067.10, but has failed to remit 
these collections to the complainant. 
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12. The ultimate buyer of the “pool” shipment received by 
A. L. Guasco on December 16, 1970, sold and invoiced in the 
amount of $667.00 and the residue of the overage shipment on 
February 8, 1971, sold in the amount of $397.40, was Consolidated 
Tomato Company which was owned and operated by Tommy 
Samples, who has subsequently been adjudicated as bankrupt. 


13. Respondent made sales for the account of complainant 
acting in all cases as the seller’s broker. On occasion complainant 
billed the receiver directly with respect to sales made on its 
behalf by respondent and paid respondent a brokerage fee for 
his services or allowed him to deduct from his remittance a 
standard brokerage fee. By mutual consent, respondent made 
sales to receivers in the Memphis area on the complainant’s 
behalf, and also collected from each receiver for the commodities 
delivered at the same price quoted in the complainant’s invoice 
and remitted such collection to complainant, minus a customery 
brokerage fee. 


14. The respondent made volunteer advances or remittances 
to complainant on previous invoices in the amount of $715.75, 
for which the respondent never collected from the purchaser 


Consolidated Tomato Company. 


15. Respondent has collected $31.50 from a previous trans- 
action which he has failed to remit to the complainant. 


16. No claim for fees and expenses has been filed in this action. 


17. The informal complaint was filed on August 19, 1971, 
which was within 9 months of the accrual of the causes of action 
alleged in the complaint. 


CONCLUSIONS 


Complainant contends in the formal complaint that the citrus 
fruit involved herein was purchased and accepted by respondent 
on a delivered basis. Respondent denies that he purchased the 
citrus fruit, alleging that he merely acted as broker in negotiat- 
ing the sale of the citrus fruit to various “pool buyers.” Thus, 
the initial question for decision here is whether the complainant 
sold the two truckloads of citrus fruit to respondent or whether 
complainant sold them to the various individual “pool buyers”. 


In support of its allegation, complainant’s president, Mr. 
James Walsh, testified that it was the practice of the respond- 
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ent to phone in an order to complainant for a load of fruit which 
was sold on a delivered basis to be delivered to various buyers 
in accordance with respondent’s instructions. Mr. Walsh further 
contends that the confirmations issued by respondent in these 
transactions establishes that respondent was a “buying broker,” 
in that said confirmations indicate the respondent as buyer and 
receiver of the merchandise. 


Respondent contends strongly that he acted only as a broker 
relative to the produce involved. It appears from the record that 
over the period of years a working agreement between complain- 
ant and respondent has developed where various small orders 
in the Memphis area will be placed by respondent and complain- 
ant would ship the total amount of produce under the designation 
of “pool”. While complainant never formally acknowledged this 
arrangement during these proceedings, the respondent’s con- 
firmations clearly indicate the buyer as “pool,” with the body 
of each confirmation specifically describing each buyer, including 
Consolidated Tomato Company. There is no evidence introduced 
that complainant objected to this form of confirmation. The 
testimony also reveals that respondent always deducted a broker- 
age fee in each transaction, and also invoiced the final receivers 
at the same prices as quoted by complainant. In addition, com- 
plainant in. seeking reparation against respondent admits that 
respondent is entitled to deduct $122.00 as brokerage. Respondent 
also testified that he has repeatedly tried to collect from Con- 
solidated Tomato Company but has been unsuccessful. Consoli- 
dated Tomato Company is no longer in business, having been 
adjudicated as bankrupt. 


Complainant, as the party alleging that respondent purchased 
the citrus fruit involved has the burden of proving the allegation 
by a preponderence of the evidence. Complainant has failed to 
meet this burden. However, respondent admits that he was the 
collecting agent for complainant and the record shows that of 
the $2,171.75 delivered price only $715.75 has been remitted to 
complainant by respondent as funds collected. Respondent admits 
that in addition to this amount he has collected $1,098.60 which 
he has failed to remit to complainant. 


Respondent, while admitting that he has collected and failed 
to remit $1,098.60, claims as a set-off against said amount ad- 
vances he made to complainant on behalf of Consolidated Tomato 
Company, totaling $715.75. From the evidence it appears that 
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respondent failed to advise the complainant that such remittances 
were advances until after the complaint was filed. When a broker 
is authorized to sell, invoice the buyer, collect and remit to his 
principal, as respondent was authorized by complainant to do 
in the instant case, he is required to render an itemized accounting 
to the principal promptly upon receipt of payment, showing the 
true gross price and brokerage fees deducted. (7 CFR 46.28(c) ). 
Since respondent remitted the $715.75 without informing his 
principal that it was an advance respondent failed to account 
truly and correctly. The law is well settled that an agent who 
volunteers remittances to his principal which he has no legal 
obligation to do, and does not advise his principal, that these 
remittances are advances, shall not be allowed to hold by way 
of counterclaim or set-off other monies in his possession due 
his principal. See 30 Am. Jur. 2d Agency § 218, § 243 et seq. and 
2CJS Agency § 459. Respondent has also failed to show adequate 
justification to allow its additional claim for credit in the amount 
of $67.00 for brokerage and such claim is, thus, denied. 


Accordingly, respondent’s failure to pay complainant the 
$1,098.60 collected is a violation of section 2 of the act for which 
reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant as reparation $1,098.60 with interest thereon 
at the rate of 8% per annum from March 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,341) 


In re DONALD L. WOODEN and J & D Propucsg, INc. PACA Docket 
No. 2-2915. Decided July 6, 1973. 


Agreed purchase prices—Failure to make full payment promptly— 
Wilfull, flagrant and repeated violations—Publication of facts 


Where respondents wilfully, flagrantly and repeatedly violated the Act in 
failing to make full payment promptly of the agreed purchase prices of 
perishable agricultural commodities purchased in commerce, the facts 
and circumstances of such violations shall be published. 
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Dennis Becker, for complainant. 
Respondent pro se. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge William J. Weber, filed May 9, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the 
proceeding captioned above. No exceptions were filed by respon- 
dents. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), hereinafter called the Act. It was instituted by a Complaint 
filed on March 8, 1973, by the Acting Director, Fruit and Vege- 
table Division, Agricultural Marketing Service, United States 


Department of Agriculture. Respondent was charged with wilful, 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b) for alleged failure to make full payment promptly of the 
agreed purchase prices. 


Copies of the Complaint and the Rules of Practice governing 
procedures under the Act were served on Respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of transmittal that he 
had 20 days from receipt of the Complaint within which to 
file his Answer with the Hearing Clerk and that failure 
to Answer denying the allegations of the Complaint and re- 
questing an oral hearing would constitute admission of such 
allegations and waiver of such hearing. In addition, the Complaint 
directed Respondent’s attention to Sections 47.30 and 47.32(a) 
of the Rules of Practice (7 CFR 47.30; 47.32(a)), which specify, 
among other things, the time for filing an Answer, the contents 
of an Answer, the effect of failure to file an Answer, and the 
effect of failure to request an oral hearing. 





1384 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1882 


Respondent having failed to file an answer, Complainant filed 
a motion of April 18, 1973, for issuance of a report by the 
Administrative Law Judge, pursuant to Section 47.30(c) of the 
Rules of Practice (7 CFR 47.30 (c)) of the Rules of Practice 
(7 CFR 47.30(c)), and the matter was referred to Administra- 
tive Law Judge William J. Weber. 


Accordingly, the findings of fact recommended herein are sub- 
stantially identical with the substantive factual allegations of 
the Complaint, which have been admitted by reason of Respon- 
dent’s failure to file an Answer. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Donald L. Wooden, is an individual, and re- 
spondent J & D Produce, Incorporated, is an Illinois corporation, 
each of whose last known mail address is 4808 West State Street, 
Rockford, Illinois 61102. Respondent Donald L. Wooden is known 
as Don Wooden, doing business as J & D Produce, Rockford 
Produce, and/or J &D Produce, Incorporated. 


2. Respondents are not licensed under the Act at the present 
time. Respondents were not licensed but were subject to license 
under the provisions of Section 3 of the Act (7 U.S.C. 499c), at 
the time of the transactions involved and alleged herein. 


3. During the period May 1972 through July 1972, Donald L. 
Wooden, individually, and in concert with J & D Produce, In- 
corporated, purchased, received, and accepted without complaint 
47 lots of fruits and vegetables, all being perishable agricultural 
commodities, in interstate commerce, but failed to make full 
payment promptly of the agreed purchase prices to the 12 sellers, 
totaling $78,387.09, as detailed in pages 3 and 4 of the Complaint. 


4, The acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices, as set forth in paragraph 


,o constitute willful, flagrant and repeated violations of Section 2 
of the Act (7 U.S.C. 499b). 


PROPOSED CONCLUSIONS 


The acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices as set forth in the 
findings, constitutes willful, flagrant and repeated violations of 


Section 2 of the Act (7 U.S.C. 499b). 
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Further, as recommended by the Complainant’s Motion of 
April 18, 1973, the facts and circumstances of the violations 
found herein should be published pursuant to Section 8a of the 
Act (7 U.S.C. 499h(a)). 


PROPOSED ORDER 


The findings and circumstances hereinbefore set forth, and 
this decision shall be published. This order shall become effective 


on the eleventh day after the date hereof. Copies shall be served 
upon the parties. 


(No. 15,342) 


ANDERSON POTATO Co. v. POTATO PROCESSING COMPANY, INC. 
PACA Docket No. 2-2722. Decided July 9, 1973. 


Contract—Terms of—Burden of proof—Failure to sustain—Grade require- 
ments—Failure to meet—Dismissal 


Where respondent’s rejection of the potatoes in issue was justified, and 
where complainant failed to sustain is burden of proving either that 
the contract called for shipment of the second car or that there was a 
purchase after inspection, the complaint is dismissed. 


George E. Sorlie, Hillsboro, North Dakota, for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
a reparation award in the amount of $950.60 in connection with 
the shipment of two carloads of potatoes in interstate commerce. 
A copy of the report of investigation was served upon each of 


the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying liability. 
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Since the amount of damages claimed in the formal complaint 
does not exceed $3,000, the shortened method of procedure 
provided in section 47.20 of the rules of practice (7 C.F.R. 47.20) 
is applicable. Pursuant to such procedure, the parties were 
given the opportunity to submit additional evidence in support 
of their respective positions by means of verified statements. 
Neither party submitted additional evidence. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Roger Anderson, doing busi- 
ness as Anderson Potato Co., whose address is Hillsboro, North 
Dakota. 


2. Respondent, Potato Processing Company, Inc., is a corpo- 
ration whose address is 1015 Boulevard, S.E. Atlanta, Georgia. 


At the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. On or about May 7, 1972, complainant sold to respondent, 
in the course of interstate commerce, one 66,800 lb. carload of 


Kennebec Potatoes at $.70 per cwt., for a total contract price of 


$467.60. The parties agreed that the potatoes were to be 85% 
U. S. No. 1 grade at destination in Atlanta, Georgia. 


4. This contract was negotiated by complainant’s agent, Cliff 
Smart. 


5. The potatoes were shipped from Hillsboro, North Dakota on 
May 9, 1972, in a railroad car with standard ventilation. The 
complainant instructed the railroad to open the vents of the car 
when the temperature was above 30 degrees. 


6. The carload of potatoes (car No. WFBX 71791) arrived in 
Atlanta, Georgia, on or about May 18, 1972 and was Federally 
inspected on the same day. The certificate issued pursuant to 
that inspection read in pertinent part as follows: 


Condition of Car: Fan control lever in ON position. Bunkers 
emp.y. A end of car, 1 hatch cover and plug open; 1 hatch 
cover & plug closed; B end of car hatch covers & plugs closed. 
Products inspected & distinguishing marks: White POTA- 
TOES in bulk, Applicant states 66,800 pounds. 


Condition of load and containers: Through Load: 6 to 614 
feet. Boarded at door way to height of load. 
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Temperature of product: At doorway Bottom layer 68 de- 
grees F.., top layer 70 degrees F. 


Condition: Load shows: Stock not decayed is firm; 12% 
damage by dry type Fusarium Tuber Rot following old shat- 
ter bruises, including 5% seriously damaged; 8% damage 
by moist type Fusarium Tuber Rot following old shatter 
bruises including 4% seriously damaged; 38% decay, gener- 
ally Slimy Soft Rot in all sages, mostly advanced and mostly 
following old cuts and bruises; many adjacent sound pota- 
toes smeared with decayed tissue. 


Respondent rejected the shipment. 


7. A second carload of potatoes (car No. WFBX 71313) was 
shipped from Hillsboro, North Dakota, on May 12, 1972, to com- 
plainant in Atlanta, Georgia. Upon arrival May 23, 1972 the car 
was Federally inspected. The certificate issued pursuant to this 
inspection read in pertinent part as follows: 


Condition of Car: Fan control lever in ON position, bunkers 
empty. (A) end of car 2 hatch covers open & plugs out; (B) 
end of car hatch covers & plugs closed. 


Products inspected & distinguishing marks: Round White 
POTATOES in bulk. Manifested as 69,000 lbs. North Dakota 
Potatoes. 


Condition of load and containers: Through load: 514 to 6 
feet deep. Boarded at doorway to height of the load. 


Temperature of product: At doorway: Bottom 65 degrees 
F., top 71 degrees F. 


Condition: Stock mostly firm. Shipment average 12% dam- 
age, including 4% seriously damaged by dry type Fusarium 
Tuber Rot following old shatter bruises; 8% damages by most 
type Fusarium Tuber Rot following old shatter bruises. 20% 
decay, generally Slimy Soft Rot in all stages, mostly ad- 
vanced and following old cuts and shatter bruises with many 
adjacent sound potatoes smeared decayed tissue. 


Respondent rejected this second carload. 


8. Complainant filed a formal complaint on August 11, 1972, 
which was within nine months after the causes action alleged 
herein accrued. 
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CONCLUSIONS 


Complainant contends that two carloads of potatoes were sold 
to respondent through Cliff Smart who was acting as respondent’s 
agent. In its answer respondent states that the agreement was 
for the shipment of one car. In a letter made a part of the 
investigation report, Cliff Smart also stated that there was a 
contract for one car only, and that no agreement was made for 
the shipment of a second car. Complainant made no reply to 
these statements. We conclude that complainant has failed to 
meet its burden of proving that there was a contract calling for. 
the shipment of the second car and that therefore respondent’s re- 
jection of the second car was not wrongful. 


It is clear from the evidence that the parties agreed to the 
shipment of the first car of potatoes. However the terms of sale 
were not made clear. Complainant appears to contend in the for- 
mal complaint that there was a purchase after inspection. How- 
ever Cliff Smart, in the letter referred to above, states that com- 
plainant was informed at the time of sale that the potatoes would 
have to make 85 percent U. S. No. 1 at destination point, and that 
it was complainant’s responsibility to load potatoes that could 
be used at destination point. Respondent’s president indicated in 
the answer that during a telephone conversation in early May 
concerning the sale of the subject potatoes, complainant indicated 
his awareness that the potatoes sold must grade 85 percent U. S. 
No. 1, and insisted that his potatoes would meet such standards. 
We conclude that complainant has failed to meet his burden of 
proving that there was a purchase after inspection. We find that 
the contract called for the potatoes to be 85 percent U. S. No. 1 
or better at destination. Since the Federal inspection at desti- 
nation disclosed a total of 58 percent decay in the potatoes we 
conclude that respondent’s rejection of the first load of potatoes 
was not wrongful. The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


(No. 15,343) 


In re OVERSEAS INTERNATIONAL FRUIT CORPORATION. PACA 
Docket No. 2-2910. Decided July 10, 1973. 
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Agreed purchase prices—Failure to make full payment promptly—Wilfull, 
flagrant and repeated violations—Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in 
failing to make full payment promptly of the agreed purchase prices of 
perishable agricultural commodities purchased in commerce, the facts 
and circumstances of such violations shall be published. 


Dennis Becker, for complainant. 
Respondent pro se. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge Dorothea A. Baker, filed June 12, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the 
proceeding captioned above. No exceptions were filed by respon- 
dent. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


This is a disciplinary proceeding under the Perisable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), hereinafter called the Act. It was instituted by a Com- 
plaint filed March 6, 1973 by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. Respondent was charged with willful, 
flagrant, and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), for alleged failure to make full payment promptly of the 
agreed or adjusted purchase prices, or balances thereof, for ship- 
ments of perishable agricultural commodities in interstate com- 
merce. Copies of the Complaint and Rules of Practice Governing 
the Proceedings under the Act were forwarded to Respondent 
by the Hearing Clerk by certified mail on March 7, 1973. 


Respondent was informed in the letter of service that an 
answer should be filed within 20 days, and that failure to answer 
denying the allegations of the Complaint and requesting an oral 
hearing would constitute an admission of such allegations and 
waiver of hearing. In addition the Complaint directed the Respon- 
dent’s attention to Sections 47.30 and 47.32(a) of the Rules of 
Practice (7 CFR 47.30 and 47.32 (a)), which specified, inter 
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alia, the time for filing an answer, the contents of an answer, the 
effect of failure to file an answer, and the effect of failure to 
request an oral hearing. Respondent having failed to file an 
answer, Claimant filed a Motion for Default Order on April 18, 
1973, for the issuance of a report, without further investigation 
or hearing, pursuant to Section 47.30(c) of the Rules of Practice 
(7 CFR 47.30(c)) and the matter was referred to the under- 
signed Administrative Law Judge. 


Accordingly, the material facts alleged in the Complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the proposed findings of fact. 


PROPOSED FINDINGS OF FACT 


1. Respondent is a New York State corporation whose last 
known business address in 111-118 Hunts Point Terminal Market, 
Bronx, New York 10474. 


2. Pursuant to the licensing provisions of the Act, license 
number 710837 was issued to Respondent on December 16, 1971. 
This license was suspended automatically at the close of business 
October 27, 1972, when Respondent failed to satisfy a reparation 
award issued against it in PACA Docket No. 2-2704 (31 A.D. 
1223). This license terminated on its anniversary date, December 
16, 1972, when Respondent failed to renew it. The officers of 
Respondent firm are: Janet Berberich, also known as Janet (Mrs. 
Anthony P.) Levatino, President; Judith Monson, also known as 
Judith (Mrs. Stephen F.) Levatino, Vice-President; and Mar- 
garet Sebellini, also known as Margaret (Mrs. Stephen) Levatino, 
Secretary-Treasurer. Each officer also is a director and owner of 
one-third of the corporation stock. 


3. During the period February through July 1972, Respondent 
purchased, received in interstate commerce, and accepted without 
complaint, or after adjustment, 29 lots of fruits and vegetables, 
all being perishable agricultural commodities, from 12 sellers 
but failed to make full payment of the agreed or adjusted pur- 
chase prices, or balances thereof, totaling $95,051.89. The details 
of these transactions are set forth below: 
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4. All of the sellers listed above filed formal reparation com- 
plaints against Respondent. As a result, the Judicial Officer issued 
reparation awards against Respondent as set forth below: 


Amount 
Transaction PACA Docket Date of 


Number(s) Number(s) Citation Issued Award 
1 -4 2-2724 81 A. D. 10-12-72 $19,211.00 
5 2-2725 31 A. 10-12-72 $ 1,762.40 
6 -7 2-2745 31 A. 11-7 -72 $ 2,503.84 
8 -9 2-2723 31 A. 10-12-72 $ 3,175.20 
10 2-2726 31 A. 10-12-72 $ 1,755.60 
11-12 2-2841 32 A. 1 -26-73 $ 2,920.00 
13-14 2-2839 82 A. 1 -26-72 $ 7,042.00 
15-20 2-2760 31 A. 12- 1-72 $17,096.00 
21-22 2-2746 31 A. 11-7 -72 $ 9,623.60 
23 2-2747 31 A. 11-7 -72 $ 3,044.00 
24 2-2840 32 A. D. 1 -26-73 $ 2,703.00 
25-27 2-2704 31 A. D. 1223 9-22-72 $13,427.00 
28-29 2-2761 31 A. D. —— 11-21-72 $10,776.25 


poo SOOO OUD 


5. By a letter dated October 18, 1972, Respondent was given 
the opportunity to demonstrate or achieve compliance with all 
lawful requirements of the Act relating to the allegations in 
the Complaint. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


The acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices, or balances thereof, as 
stated in Finding 3, constitute willful, flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b). 


Further, it is concluded that the facts and circumstances of 
the violations stated herein should be published, pursuant to 
Section 8(a) of the Act (7 U.S.C. 499h(a)). 


PROPOSED ORDER 


The facts and circumstances of Respondent’s violation of the 
Act shall be published. 


This Order shall become effective on the 1lth day after the 
date hereof. 


Copies hereof shall be served upon the parties. 
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(No. 15,344) 


VUKASOVICH, INC. v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-2739. Decided July 12, 1973. 


Contract of sale—Burden of proof—Failure to sustain—Consignment— 
Failure to establish—Reasonable market value—Gross proceeds of 
resale—Allowable deductions—Reparation for balance due and owing 


Where complainant failed to establish a contract of sale, and respondent 
failed to establish a consignment agreement, respondent is liable to 
complainant for the gross proceeds of resale of the lettuce in issue, less 
allowable deductions, less the amount already paid to complainant by 
respondent thereon, or a total of $863.86 for which reparation is awarded. 


John R. Catlin, Newport Beach, California, for complainant. 
Leonard C. Collins, Washington, D. C., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondent in the amount of $1,938.37 
in connection with transactions in interstate commerce involving 
two carloads of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the shortened procedure provided in 
§ 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, complainant filed an opening state- 
ment and respondent filed an answering statement. Respondent 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Vukasovich, Inc., is a corporation whose ad- 
dress is Post Office Box 1388, Yuma, Arizona. 
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2. Respondent, W. Chas. Heitmuller Co., Inc., is a corporation 
whose address is 350 Morse Street, N.E., Washington, D. C. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


38. During early March 1972, communications were had between 
the parties through a broker, J-B Distributing Company, Los 
Angeles, California, dealing with a shipment by complainant to 
respondent of two loads of lettuce. Subsequently, and on March 
11 and March 16, 1972, respectively, complainant, in the course 
of interstate commerce, shipped lettuce from loading point in the 
State of Arizona to respondent at Washington, D. C., in cars 
UPFE 455684 and UPFE 455229. 


4. The lettuce in cars UPFE 455684 and UPFE 455229 arrived 
at contract destination, and was received and accepted there by 
respondent. 


5. Respondent has paid complainant $2,528.83 in connection 
with these shipments. 


6. The formal complaint was filed on August 25, 1972 which 
was within nine months after the alleged cause of action here- 
in accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that the two car- 
loads of lettuce involved herein were sold to respondent through 
a broker, J-B Distributing Company, for an agreed contract total 
of $4,467.20, f.o.b. shipping point, Yuma, Arizona. Complainant 
alleges that it shipped lettuce meeting contract requirements to 
respondent at Washington, D.C. and that said lettuce was received 
and accepted by respondent, but that respondent has failed to 
pay the full purchase price to complainant for the produce. Com- 
plainant admits receiving $2,528.83 from respondent and seeks 


to collect the balance of the contract total, or $1,938.37, in this 
action. 


Respondent admits that negotiations were carried on with com- 
plainant through the broker in connection with these two carloads 
of lettuce. Respondent takes the position, however, that the cars 
were accepted by it on a consigned basis, that it has accounted 
and paid to complainant the consignment proceeds, and that it 
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is now subject to no further liability to complainant in con- 
nection with these two lots of lettuce. 


The evidence indicates that the negotiations which here took 
place between the broker’s employee, Bob Ewing, and respondent’s 
Vice-President, Wade B. Childress. No other persons, as far as 
the record shows, had any first-hand knowledge of the terms 
of the agreements made in connection with these loads. Bob 
Ewing has submitted a sworn statement in support of com- 


plainant’s position that the cars involved herein were sold to 
respondent, while Childress has submitted a sworn statement to 


the effect that respondent was to handle the two cars on con- 
signment. 


As the moving party, the burden rests upon complainant to 
prove, by a preponderance of the evidence, that the lettuce in- 
volved herein was shipped to respondent pursuant to contracts 
of sale. We conclude that complainant has failed to sustain that 
burden. We likewise conclude that the evidence is not sufficient 
to sustain respondent’s position, that the lettuce was accepted 
by respondent pursuant to consignment agreements made with 
complainant through the broker. Respondent, then, in the absence 
of any contract with complainant, is liable to complainant for the 
reasonable market value of the goods at contract destination in 
Washington, D. C. Such value may be evidenced by the proceeds 
obtained from a reasonably prompt and proper resale by the 
receiver, who is respondent here. 


As reflected in the account of sales rendered by respondent, 
each of these carloads of lettuce was resold by respondent with- 
in a reasonable time after arrival at contract destination, Wash- 
ington, D. C. Gross proceeds from the lettuce sold from Car 
UPFE 455229 amounted to $3,027.00, and from Car UPFE 
455684, $3,988.50, for a total on the two loads of $7,015.50. De- 
ductions taken by respondent on the two shipments amounted 
to $4,486.67. These deductions, however, included inspection and 
commission charges on each of the cars totaling $863.86, which 
charges are not allowable under the circumstances here. Ac- 
cordingly, the allowable deductions for both cars, after sub- 
tracting these disallowed charges, total $3,622.81. Subtracting 
this sum from the gross realized on both carloads, $7,015.50, 
leaves $3,392.69. Respondent has accounted to complainant for 
these two cars, and has paid over a total of $2,528.83, leaving a 
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balance due and owing of $863.86. Respondent’s failure to pay 
this amount to complainant is a violation of section 2 of the act, 


for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $836.86, with interest thereon 
at the rate of 8 percent per annum from April 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,345) 


VUKASOVICH, INC. v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-2740. Decided July 12, 1973. 


Contract of sale—Burden of proof—Failure to sustain—Consignment— 
Failure to establish—Reasonable market value—Gross proceeds of re- 
sale—Allowable deductions—Reparation for balance due and owing 


Where complainant failed to establish a contract of sale, and respondent 
failed to establish a consignment agreement, respondent is liable to com- 
plainant for the gross proceeds of resale of the lettuce in issue, less allow- 
able deductions, less the amount already paid to complainant by respond- 
ent thereon, or a total of $863.86 for which reparation is awarded. 

John R. Catlin, Newport Beach, California, for complainant. 

Leonard C. Collins, Washington, D. C., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondent in the amount of $1,955.92 
in connection with a transaction in interstate commerce involving 
a carload of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 
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Since the amount claimed as damages in the formal com- 
plaint does not exceed $3,000.00, the shortened procedure provided 
in § 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, complainant filed an opening state- 
ment and respondent filed an answering statement. Respondent 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Vukasovich, Inc., is 0 corporation whose ad- 
dress is Post Office Box 1388, Yuma, Arizona. 


2. Respondent, W. Chas. Heitmuller Co., Inc., is a corporation 
whose address is 350 Morse Street, N.E., Washington, D. C. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. During March 1972, communications were had between the 
parties through a broker, J-B Distributing Company, Los Angeles, 
California, dealing with a shipment by complainant to respon- 
dent of one load of lettuce. Subsequently, and on March 18, 1972, 
complainant, in the course of interstate commerce, shipped 
1,100 cartons of lettuce from loading point in the State of 


Arizona to respondent at Washington, D. C., in car SPFE 
456131. 


4. The lettuce in car SPFE 456131 arrived at contract destin- 
ation, and was received and accepted there by respondent. 


5. Respondent has paid complainant $1,419.08 in connection 
with this shipment. 


6. The formal complaint was filed on August 25, 1972, which 
was within nine months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that the carload 
of lettuce involved herein was sold to respondent through a 
broker, J-B Distributing Company, for an agreed contract total 
of $3,375.00, f.o.b. shipping point, Yuma, Arizona. Complainant 
alleges that it shipped lettuce meeting contract requirements to 
respondent at Washington, D. C. and that said lettuce was re- 
ceived and accepted by respondent, but that respondent has failed 
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to pay the full purchase price to complainant for the produce. 
Complainant admits receiving $1,419.08 from respondent and 
seeks to collect the balance of the contract total, or $1,955.92, in 
this action. 


Respondent admits that negotiations were carried on with com- 
plainant through the broker in connection with this carload of 
lettuce. Respondent takes the position, however, that the car was 
accepted by it on a consigned basis, that it has accounted and 
paid to complainant the consignment proceeds, and that it is now 
subject to no further liability to complainant in connection with 
this shipment of lettuce. 


The evidence indicates that the negotiations here took place 
between the broker’s employee, Bob Ewing, and respondent’s vice 
president, Wade B. Childress. No other persons, as far as the 
record shows, had any first-hand knowledge of the terms of the 
agreements made in connection with these loads. Bob Ewing has 
submitted a sworn statement in support of complainant’s position 
that the car involved herein was sold to respondent, while Chil- 
dress has submitted a sworn statement to the effect that respond- 
ent was to handle the car on consignment. 


As the moving party, the burden rests upon complainant to 
prove, by a preponderence of the evidence, that the lettuce in- 
volved herein was shipped to respondent pursuant to a contract 
of sale. We conclude that complainant has failed to sustain that 
burden. We likewise conclude that the evidence is not sufficient 
to sustain respondent’s position, that the lettuce was accepted 
by respondent pursuant to any consignment agreement made with 
complainant through the broker. Respondent, then, in the absence 
of any contract with complainant, is liable to complainant for the 
reasonable market value of the goods at contract destination in 
Washington, D. C. Such value may be evidenced by the proceeds 
obtained from a reasonably prompt and proper resale by the 
receiver, who is respondent here. 


As reflected in the account of sales rendered by respondent, 
this car load of lettuce was resold by respondent within a reason- 
able time after arrival at contract destination, Washington, D. C. 
Gross proceeds from the shipment amounted to $3,871.25. De- 
ductions taken by respondent total $2,452.17. These deductions, 
however, included inspection and commission charges totaling 
$483.54, which charges are not allowable under the circumstances 
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here. Accordingly, the allowable deductions for this shipment, af- 
ter subtracting the disallowed charges, is $1,968.63. Subtracting 
this sum from the gross proceeds of $3,871.25 leaves $1,902.62. Re- 
spondent has accounted to complainant for this carload, and has 
paid over a total of $1,419.08, leaving a balance due owing of 
$483.54. Respondent’s failure to pay this sum to complainant is 
a violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $483.54, with interest there- 
on at the rate of 8 percent per annum from May 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,346) 


METRO CITRUS CORPORATION v. HIGHLAND FOOD PRODUCTS CORPO- 
RATION. PACA Docket No. 2-2052. Decided July 18, 1973. 


Order granting petition to rehear 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued February 1, 1973, awarding reparation to complainant 
against respondent in the total amount of $1,283.08, with interest. 
Such order was issued after oral hearing in Lakeland, Florida, 
June 29, 1972. Respondent corporation, which had previously 
ceased to do business, was given notice of the oral hearing, but 
no appearance was made on its behalf. On February 23, 1973, 
our order of February 1, 1973, was stayed at the request of Mr. 
Samuel Landsman, Vice President of respondent corporation, in 
order to allow adequate time for the filing of a petition for re- 
hearing. The records of the Department indicate that Mr. Lands- 
man and Mr. Sabin Meyer, both of whom were officers of respon- 
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dent corporation, requested on September 7, 1971, that they be 
given notice of further action taken in this proceeding in order 
that they might have opportunity to present a defense on behalf 
of respondent corporation at the oral hearing. However, through 
inadvertence, neither Mr. Landsman nor Mr. Meyer received 
notice of the hearing held in this matter June 29, 1972. 


On May 16, 1973, Mr. Sabin Meyer filed with the Department, 
on behalf of respondent corporation, a petition for rehearing. The 
petition for rehearing has been served upon complainant and 
complainant has filed objections to having this matter reheard. 
The petition indicated that at a rehearing respondent intends to 
present proof that no contractual brokerage arrangement existed 
between complainant and respondent; that arrangements for 
brokerage were not with Metro Citrus Corporation, but were 
rather with Mr. Verlin when he worked through another broker- 
age company; and that complainant was issued credits against 
purchases it had made from respondent, in excess of amounts 
owing to complainant. 


It appears that respondent has a bona fide defense to offer at a 
rehearing. Since Mr. Landsman and Mr. Meyer requested notice 
of the hearing in Florida in order that they might present a 


defense on respondent’s behalf, but did not receive such notice, 
we find that a rehearing should be granted. Accordingly the 
order of February 1, 1973, in hereby vacated and the proceeding 
remanded to an appropriate presiding officer for rehearing in New 
York where Mr. Landsman, Mr. Meyer, and complainant are 
engaged in business. 


Copies of this order shall be served upon the parties. 


(No. 15,347) 


Spupco, INC. v. SHIPPERS SERVICE Co., INC. PACA Docket No. 
2-2911. Decided July 23, 1973. 


Delivered sale—Failure to establish—Consignment—Net receipts of sale 
—Reparation awarded for 


Where respondent sold the onions in issue on consignment, respondent is 
liable to complainant for the net receipts therefor in the total amount 
of $8,992.79 for which reparation is awarded. 
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Complainant pro se. 
Respondent pro se. 
John Ventner, Presiding Officer. 


Decision by Randall E. Wilbert, Acting Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which the complainant seeks 
reparation against respondent in the amount of $12,216 in con- 
nection with a transaction in interstate commerce involving three 
shipments of yellow onions. 


A copy of the Report of Investigation prepared by the Depart- 
ment was served on each of the parties. A copy of the formal com- 
plaint was served upon respondent, which failed to answer with- 
in 21 days pursuant to section 47.8(c) of the rules of practice 
(7 CFR 47.8(c)), and was, therefore, considered in default. 
However, respondent’s motion to reopen the proceeding after de- 


fault was, for good reason, granted pursuant to section 47.25(e) 
of the rules of practice (7 CFR 47.25(e)), and its belated answer 
was accepted for filing. 


Although the amount of damages claimed in the formal com- 
plaint exceeds $3,000, oral hearing was waived by the parties. 
Accordingly, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure, the verified pleadings of the parties and 
the Department’s report of investigation are considered a part 
of the evidence in the case. Pursuant to this procedure, the parties 
were given opportunities to file further evidence in the form of 
opening and answering statements. No additional evidence was 
submitted by either party, and neither party fild a brief. 


FINDINGS OF FACT 


1. Complainant, Spudco, Inc., is a corporation whose post 
office address is P. O. Box 218, Edison, California. 


2. Respondent, Shippers Service Co., Inc., is a corporation 
whose address is 165 Denargo Market, Denver, Colorado. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 
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3. On or about July 13, 15, and 21, in the course of interstate 
commerce, complainant shipped to respondent for sale on con- 
signment, pursuant to contract, a total of 3,000 fifty-pound bagh 
of yellow onions in three equa] shipments. 


4. Respondent sold the three shipments in question for the 
account of complainant, prepared a broker’s standard memoran- 
dum of sale, and forwarded an accounting to respondent relating 
to each shipment as follows: 


Car No. Gross Receipts Expenses Net Receipts 
SPFE 454154 $ 4,250.00 $ 997.32 $3,252.68 
UPFE 451842 4,089.25 1,066.82 3,022.43 
UPFE 450788 3,715.00 997.32 2,717.68 

Totals: $12,054.25 $3,061.46 $8,992.79 


5. Respondent submitted three checks to complainant through 
the Department’s Fruit and Vegetable Division, Fort Worth, 
Texas, for the net receipts as shown above. Two of these checks 
were postdated. These three checks were returned to respondent 
by complainant through the Fort Worth office when the first one 
failed to clear banking channels. 


6. The formal complaint was filed on January 22, 1973, which 


was within nine months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


The only issue presented for decision in this case has to do 
with the terms of the transaction, to wit: whether the onions 
involved herein were sold to respondent, or whether they were 
received and accepted by respondent for disposition on consign- 
ment. 


Complainant alleges that the three shipments of onions in- 
volved were sold to respondent on a delivered basis at a total 
price of $12,216, net 10 days, pursuant to “oral contract (or 
written contract) ,” represented by carbon copies of invoices re- 
lating to the three transactions. Complainant has submitted no 
evidence other than his verified complaint and the carbon copies 
of the invoices involved. 


Respondent, in his answer, denies that the onions were sold to 
it by complainant, and alleges that they were sold by respondent 
for complainant’s account. Respondent, to support this contention, 
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has submitted original copies of complainant’s invoices which, 
unlike the carbon copies submitted by complainant, make no ref- 
erence to price per unit or net due complainant. Furthermore, two 
of the three original invoices show the terms to be consignment 
rather than delivered sale. The third invoice, dated July 21, 1972, 
relating to the shipment in Car No. UPFE 450788, reflects f.o.b. 
terms, but consignment is indicated both by the broker’s standard 
memorandum of sale and the accounting prepared in connection 
with this transaction. The broker’s memoranda and accountings 
relating to the other transactions also indicate consignments, 
which is consistent with the original invoices submitted by respon- 
dent relating to those shipments. 


Respondent’s answer and the investigative report refer to a 
fourth shipment of onions which was diverted. Since this trans- 
action in not referred to in the complaint or made part of the 
claim, it is irrelevant for the purposes of this proceeding. 


On the basis of the evidence before us, it is concluded that the 
disputed transaction of July, 1972, involved a consignment as 
averred by respondent, and not a sale to respondent as alleged 
by complainant. The submission of three carbon copies of invoices 


by complainant do not, by the preponderance of evidence, establish 
a sale to respondent where the terms on complainant’s original 
invoices, submitted in evidence by respondent, are inconsistent 
with the carbon copies, and where a consignment is further in- 
dicated by the broker’s standard memoranda of sale and the 


accountings prepared in connection with the disputed tranactions. 


Respondent, having sold the onions on consignment, became 
liable to complainant for the net receipts totaling $8,992.79 in 
connection with the disputed transactions. This obligation, which 
respondent admits owing, remains unpaid. Respondent’s failure 
to pay this amount to complainant is in violation of section 2 of 
the act, for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $8,992.79 with interest thereon at 
the rate of 8 percent per annum from September 1, 1972, until 
paid. 


Copies of this Order shall be served upon the parties. 
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(No. 15,348) 


UNITED SALAD Co. v. HUDSON Housg, INc. PACA Docket No. 
2-2864. Decided July 26, 1973. 


Agreed contract price—Allegation of inability to pay—No defense 
—Reparation 


Where respondent purchased, received, and accepted the bananas involved 
herein, and makes no claim that they failed to meet contract require- 
ments, respondent is liable to complainant for the agreed contract price 
thereof in the amount of $830.00 for which reparation is awarded. 


Complainant pro se. 
K. Patrick Neill, Portland, Oregon, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Randall E. Wilbert, Acting Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 USC 499a et 


seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $830.00 in con- 
nection with a shipment of bananas shipped in interstate and 
foreign commerce. 


A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, in effect admitting 
liability to complainant but pleading inability to pay. 


Since the amount claimed as damages does not exceed $3,000.00, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Under this 
procedure complainant and respondent, respectively, were given 
the opportunity to submit evidence by means of an opening and 
an answering statement, but neither did so. Neither party filed 
a brief. 


FINDINGS OF FACT 
1. Complainant, United Salad Co., is a corporation whose ad- 
dress is 636 S. E. 10th Avenue, Portland, Oregon. 
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2. Respondent, Hudson House, Inc., is a corporation whose ad- 
dress is P. O. Box 22087, Portland, Oregon. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


38. On or about April 5, 1972, in the course of interstate and 
foreign commerce, respondent bought from complainant 200 
boxes of bananas, at $4.15 per box, for a total contract price of 
$830.00. 


4. The bananas which were the subject of this purchase were 
shipped to respondent by complainant and upon arrival at respon- 
dent’s place of business were accepted by it. 


5. Respondent has not paid to complainant any part of the 
contract price. 


6. The formal complaint was filed on December 12, 1972, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent in its answer admits the purchase, receipt, and ac- 
ceptance of the shipment of bananas involved herein, and makes 
no claim that the produce failed to meet contract requirements. 
Under the circumstances, then, respondent is liable to complainant 
for the agreed contract price of the bananas, or $830. Respondent 


alleges, however, that it is unable to pay complainant for the fruit. 

The inability of respondent to pay the admitted indebtedness 
in no defense to an action by complainant for the purchase price. 
E.A. Brown v. Manos Brothers, Inc., 17 A. D. 645. It is therefore 
concluded that respondent’s failure to pay complainant the agreed 
contract price for the bananas involved herein is in violation of 


section 2 of the act, for which reparation should be awarded 
with interest. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $830.00 with interest thereon 
at the rate of 8 percent per annum from May 1, 1972, until paid. 
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(No. 15,349) 


DON BONANNO CITRUS COMPANY v. JoY CITRUS & Foops. PACA 
Docket No. 2-2611. Decided July 31, 1973. 


Order dismissing petition for rehearing, vacating Stay Order, 
and setting effective date of reparation 


This order is issued in accordance with the facts and circumstances set 
forth herein. 
Complainant pro se. 


Norman B. Jensen, Las Vegas, Nevada, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Randall E. Wilbert, Acting Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued April 25, 1973, awarding reparation of $8,837.09 
to complainant against respondent. On May 9, 1973, respondent 
by mailgram requested an extension of time for filing a petition 
for rehearing. The order was stayed on May 22, 1973, pending 
the issuance of a further order herein and respondent was granted 
until June 4, 1973, within which to file a petition. Respondent’s 
petition, dated June 2, 1973, has been accepted for filing herein. 


The papers filed by respondent indicate that respondent is 
attempting at this time to reopen the hearing in order to in- 
troduce new evidence in support of its contentions. However 
respondent has not shown good reason why this evidence was 
not introduced under the shortened method of procedure followed 
in this proceeding. To reopen a proceeding for the submission 
of evidence which could have been submitted in the original 


hearing would eliminate the essential element of finality. Kansas 
City Steak Co. v. Case Pack. Co., 11 A.D. 28 (1952); William R. 


Hedberg, Inc. v. Edison Vgt., Inc., 11 A.D. 68 (1952). Respon- 
dent’s petition for rehearing is hereby dismissed without prior 
service upon complainant. 

The stay order of May 22, 1973, is hereby vacated, and the 
order of April 25, 1973, is reinstated. The reparation awarded to 


complainant in the order of April 25, 1973, shall be paid within 
30 days from the date of this order. 


Copies hereof shall be served upon the parties. 
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(No. 15,350) 


GERARD QUELETTE v. NU-WAY Foop Propucts, INc. PACA 
Docket No. 2-2908. Decided July 31, 1973. 


Order vacating prior Order and reopening after default 


This order is issued in accordance with the facts and circumstances set 
forth herein. 


Complainant pro se. 
Everett A. Petranio, Providence, R.I., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Randall E. Wilbert, Acting Judicial Officer. 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued March 9, 1973, awarding reparation to complainant 
against respondent. Respondent filed a motion to reopen the pro- 
ceeding after default and allow the filing of an answer, pursuant 
to section 47.25(e) of the rules of practice (7 CFR 47.25(e)). 


The order of March 9, 1973, was stayed on March 28, 1973, 
pending the issuance of a further order in this proceeding and 
respondent was granted 20 days from the date of receipt of the 
stay order to submit a proposed answer. After receipt of respon- 
dent’s proposed answer such answer and a copy of the motion 
to reopen was served upon complainant and complainant was given 
10 days in which to submit his views concerning the petition. 
Complainant did not file an objection to the granting of the 
motion. 


The record has been carefully considered and it is concluded 
that the motion to reopen was filed within a reasonable time 
under the circumstances of the case, and that good reason has 
been shown why the relief requested in the motion should be 
granted. Mendelson-Zeller Co. v. United Fruit Distributors, 16 
A.D. 790 (1957). Accordingly, the order of March 9, 1973, is 
uereby vacated and respondent’s default in the filing of an answer 
in this proceeding is set aside. The proposed answer is hereby 
ordered filed. 


Copies of this order shall be served upon the parties. 





MISCELLANEOUS 
Cite as 32 A.D. 1409 


DISMISSAL—ON AUTHORIZATION OF COMPLAINANT 
(No. 15,351) 


PANDOL & SONS v. KAISER DIVERSIFIED ENTERPRISES, INC. In 
order issued July 13, by Donald A. Campbell, Judicial Of- 
ficer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 15,352) 


Pic’N Pac Foops, INc. v. GARN L. BAUM. PACA Docket No. 2- 
3016. Reparation of $480.00 with 8 percent interest from 
July 1, 1972, awarded complainant against respondent in 
order issued July 20, 1973, by Randall E. Wilbert, Acting 
Judicial Officer. 


(No. 15,353) 


WINCHESTER APPLE GROWERS ASSOCIATION, INC. v. NEWMAN 
GROCERY & PRODUCE COMPANY, INC. PACA Docket No. 2- 
3015. Reparation of $10,360.48 with 8 percent interest from 
February 1, 1972, awarded complainant against respondent 
in order issued July 20, 1973, by Randall E. Wilbert, Acting 
Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 15,354) 


INTER HARVEST, INC. v. KELLY FRuIT Co., INc. PACA Docket 
No. 2-3014. Reparation of $1,539.00 with 8 percent interest 
from April 1, 1972, awarded complainant against respondent 
in order issued July 5, 1973, by Donald A. Campbell, Judicial 
Officer. 
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(No. 15,355) 


MONSON BROTHERS COMPANY v. BLAND DISTRIBUTING Co. PACA 
Docket No. 2-3019. Reparation of $380.00 with 8 percent 
interest from November 1, 1972, awarded complainant 
against respondent in order issued July 5, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,356) 


BUSHMAN BROKERAGE, INC. v. HADDAD PRODUCE COMPANY. PACA 
Docket No. 2-3021. Reparation of $2,800.00 with 8 percent 
interest from April 1, 1973, awarded complainant against 
respondent in order issued July 6, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,357) 


EXPORT-MEX DISTRIBUTORS, INC. v. HADDAD PRODUCE COMPANY. 
PACA Docket No. 2-3022. Reparation of $5,870.00 with 8 
percent interest from April 1, 1973, awarded complainant 
against respondent in order issued July 6, 1973, by Donald 


A. Campbell, Judicial Officer. 
(No. 15,358) 


MIKAMI BROS. v. BLAND DISTRIBUTING Co. PACA Docket No. 2- 
3020. Reparation of $1,093.75 with 8 percent interest from 
July 1, 1972, awarded complainant against respondent in 
order issued July 6, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,359) 


A. LEVATINO & SONS FRUIT & PRODUCE, INC. v. ‘IDAHO DICK’ 
KASSATLY & Co., INc. PACA Docket No. 2-3026. Reparation 
of $3,057.00 with 8 percent interest from April 1, 1973, 
awarded complainant against respondent in order issued July 
10, 1973, by Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 32 A.D. 1411 


REPARATION AWARDED—DEFAULT ORDER 
(No. 15,360) 


COUNTRY Foops, DIVISION OF AGWAY, INC. v. ‘IDAHO DICK’ KAs- 
SATLY & Co., INC. PACA Docket No. 2-3023. Reparation of 
$1,800.00 with 8 percent interest from February 1, 1973, 
awarded complainant against respondent in order issued 
July 10, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,361) 


PETE PAPPAS & SONS, INC. v. ‘IDAHO Dick’ KASSATLY & Co., INC. 
PACA Docket No. 2-3024. Reparation of $9,531.00 with 8 
percent interest from April 1, 1973, awarded complainant 
against respondent in order issued July 10, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,362) 


TONY VITRANO COMPANY v. ‘IDAHO DICK’ KASSATLY & Co., INC. 
PACA Docket No. 2-3025. Reparation of $2,962.25 with 8 


percent interest from April 1, 1973, awarded complainant 
against respondent in order issued July 10, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,363) 


BUSHMAN BROKERAGE, INC. v. HUNTSVILLE PRODUCE COMPANY, 
Inc. PACA Docket No. 2-3027. Reparation of $1,594.50 with 
8 percent interest from April 1, 1973, awarded complainant 
against respondent in order issued July 11, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,364) 


CENTRAL SANDS SALES, INC. v. SOUTHWEST PRODUCE, INC. PACA 
Docket No. 2-3028. Reparation of $2,957.50 with 8 percent 
interest from March 1, 1973, awarded complainant against 
respondent in order issued July 11, 1973, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,365) 


FRED C. EBEL & Co., INC. v. PANNO & Sons, INC. PACA Docket 
No. 2-3030. Reparation of $456.25 with 8 percent interest 
from November 1, 1972, awarded complainant against re- 
spondent in order issued July 11, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,366) 


MERIT PACKING COMPANY v. SOUTHWEST PRODUCE, INC. PACA 
Docket No. 2-3029. Reparation of $457.50 with 8 percent 
interest from July 1, 1972, awarded complainant against re- 
spondent in order issued July 11, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,367) 


ADOLFO S. MEDRANO v. R. L. BRAND & B. R. BRAND. PACA Doc- 
ket No. 2-2988. Reparation of $375.00 with 8 percent interest 
from October 1, 1972, awarded complainant against respon- 


dent in order issued July 18, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,368) 


H & T PACKING COMPANY v. LUSTIG & FIERRO, INC. PACA Doc- 
ket No. 2-3044. Reparation of $10,838.17 with 8 percent in- 
terest from January 1, 1973, awarded complainant against 
respondent in order issued July 26, 1973, by Randall E. Wil- 
bert, Acting Judicial Officer. 


(No. 15,369) 


CULIACAN PRODUCE Co., INC. v. HOUSTON TOMATO DISTRIBUTING 
Co., Inc. PACA Docket No. 2-2038. Reparation of $4,869.40 
with 8 percent interest from March 1, 1973, awarded com- 
plainant against respondent in order issued July 27, 1973, 
by Randall E. Wilbert, Acting Judicial Officer. 





MISCELLANEOUS 
Cite as 32 A.D. 1413 


(No. 15,370) 


DOMINION CITRUS & DruGS, LTD. v. W. F. WILLIAMS COMPANY. 
PACA Docket No. 2-3039. Reparation of $2,195.00 with 8 per- 
cent interest from August 1, 1972, awarded complainant 
against respondent in order issued July 27, 1973, by Randall 
E. Wilbert, Acting Judicial Officer. 


(No. 15,371) 


G & S PRODUCE COMPANY, INC. v. W. F. WILLIAMS COMPANY. 
PACA Docket No. 2-3040. Reparation of $4,885.60 with 8 
percent interest from February 1, 1973, awarded complain- 
ant against respondent in order issued July 27, 1973, by Ran- 
dall E. Wilbert, Acting Judicial Officer. 


(No. 15,372) 


GEORGE A. HEIMOS PRODUCE COMPANY, INC. v. GERALD J. JACK- 
SON & PRODUCE Co., INc. PACA Docket No. 2-3037. Repara- 
tion of $2,459.40 with 8 percent interest from October 1, 


1972, awarded complainant against respondent in order is- 
sued July 27, 1973, by Randall E. Wilbert, Acting Judicial 
Officer. 


(No. 15,373) 


RUBY PRODUCE Co., INC. v. EDWARD Z. Cooper. PACA Docket No. 
2-3041. Reparation of $19,758.00 with 8 percent from Sep- 
tember 1, 1972, awarded complainant against respondent in 
order issued July 27, 1973, by Randall E. Wilbert, Acting Ju- 
dicial Officer. 


(No. 15,374) 


BLUE GOOSE GROWERS, INC. v. PANNO & SONS, INC. PACA Docket 
No. 2-3054. Reparation of $592.50 with 8 percent interest 
from November 1, 1972, awarded complainant against re- 
spondent in order issued July 30, 1973, by Randall E. Wil- 
bert, Acting Judical Officer. 
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(No. 15,375) 


KEN SANDERS, INC. v. PoST FALLS CANNING, INC. PACA Docket 
No. 2-3043. Reparation of $588.70 with 8 percent interest 
from August 1, 1972, awarded complainant against respond- 
ent in order issued July 30, 1978, by Randall E. Wilbert, Act- 
ing Judicial Officer. 


(No. 15,376) 


LAURITZEN-JENSEN FARMS v. MILWAUKEE GROWERS, INC. PACA 
Docket No. 2-3042. Reparation of $3,650.00 with 8 percent 
interest from March 1, 1973, awarded complainant against 
respondent in order issued July 30, 1973, by Randall E. Wil- 
bert, Acting Judicial Officer. 


(No. 15,377) 


SANTA CLARA PRODUCE, INC. v. KELLY FRUIT COMPANY, INC. 
PACA Docket No. 2-3045. Reparation of $1,182.75 with 8 
percent interest from March 1, 1973, awarded complainant 
against respondent in order issued July 30, 1973, by Randall 


E. Wilbert, Acting Judicial Officer. 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


JULY 1973 
PACKERS AND STOCKYARDS ACT, 1921 
ACCOUNTING 


Failure to deliver to seller true and written accounts 
of purchase 


On the basis of incorrect weights and prites 
ACCOUNTS AND RECORDS 


Failure to properly keep 1347, 1349, 1352 


Failure to retain “kill sheets” for required period 1334 


Incomplete or incorrect 1334 


ACCOUNTS OF SALE 


False and incorrect 


BILLING AND COLLECTING 


On the basis of false and incorrect purchase weights 
and purchase prices, plus commission and hauling 
charges 


BONDING REQUIREMENTS 


Failure to meet 


CHECKS OR DRAFTS 
Insufficient funds 1342, 1345, 


CONSENT ORDER — Cease and desist 
Accounting 
Accounts and records 1334, 1347 
Bonding requirements 
Checks or drafts 


Failure to settle and pay on correct grade and weight 
basis 


Improper practices 1347, 1349 
Purchase invoice recaps 
Purchase price 


Weights 
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Packers and Stockyards Act, 1921—Cont. 
CONSENT ORDER — Suspension 
Financial requirements 
Insufficient funds checks or drafts 


Purchase price, failure to pay when due 


Sanction 10-day suspension 
CUSTODIAL ACCOUNT FOR SHIPPERS’ PROCEEDS 
Failure to deposit in accordance with regulations 


Failure to maintain properly 


FALSE AND INCORRECT PURCHASE INVOICE RECAPS 


Made a part of accounts and records 1347, 


FALSE AND INCORRECT PURCHASE PRICES AND WEIGHTS 


Billing and collecting on the basis of 


Selling on the basis of 


IMPROPER PRACTICES 


Entering into arrangements or schemes to deceive 
sellers or purchasers 


Permitting purchase of livestock from consignment by 
dealer 


Permitting officer of market agency to purchase live- 
stock from consignment through agreement with 
separately registered dealer and market agency 
buying on commission 


INVOICES 
False and incorrect 
Purchase 


Incomplete or incorrect 


ORDER 


Vacating Stay Order and setting effective date of 20- 
day suspension 


PURCHASE PRICE 
Failure to pay when due .... i 1328, 1342, 1363 
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Packers and Stockyards Act, 1921—Cont. 


REMITTING TO CONSIGNORS 


Based on false and incorrect weights and prices 


RESALE 
Of livestock from consignment 


Sharing in profits realized therefrom 


SANCTION 


Suspension until in full compliance with bonding re- 
quirements 


Suspension for 10 days 


Suspension for 15 days 


SETTLE AND PAY 


Failure to settle and make payment on a carcass grade 
and weight basis on actual hot carcass weights 


WEIGHTS 
False and incorrect 
Hot carcass 


Actual 


Failure to settle and make payment on 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ADVANCES 


Failure to advise of, constituting failure to account 
truly and correctly 


AGENT 
Adjustment of prices by without informing principal 
Authority of 
Actions within scope 
Breach of contract by 
Collecting 


Failure of to remit in full 


Page 


1334 


1356, 1361 
1356, 1361 
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Perishable Agricultural Commodities Act, 1930—Cont. 


AGENCY 


An agent who volunteers remittances to his principal 


. and does not advise his principal that these 
remittances are advances, shall not be allowed to 
hold by way of counterclaim or set-off other monies 
in his possession due his principal. 30 Am. Jur. 2d 
Agency §§ 218, 243 et seq.,2 C J S Agency § 459 1376, 1382 


AGREED PURCHASE PRICES 
Failure to make full payment promptly 1382, 1388 
BROKER 


When a broker is authorized to sell, invoice the buyer, 
collect and remit to his principal, he is required to 
render an itemized accounting to the principal 1376, 1382 


BROKERAGE FEES 
Additional, disallowed 


Failure to justify claim for 


BURDEN OF PROOF 
Failure to sustain 1376, 1385, 1894, 1397 


CONSIGNMENT 


Insufficient evidence to establish 1394, 


Net receipts of sale, reparation for 


CONTRACT 
Breach of 


Terms of 


Reserved right to invoice and collect for sales made by 
ag. nt 


CONTRACT OF SALE 


Failure to establish 


CONTRACT PRICE 


Adjustment of by agent without informing principal 


Allegation of inability to pay 
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Perishable Agricultural Commodities Act, 1930—Cont. 
CONTRACT REQUIREMENTS 
Grade, failure to meet 
DAMAGES 


Measure of 


Reparation for, difference between original contract 
price and price at which sold 


DEDUCTIONS 
Allowable 1394, 1397 
Disallowed for inspection and commission charges 1394, 1397 
DELIVERED SALE 
Failure to establish 
EVIDENCE 
Of consignment 
Accounting 
Broker’s memorandum of sale 
Original invoices 
FUNDS COLLECTED 
By agent 
Failure to remit 


INABILITY TO PAY 


No defense 


MARKET VALUE 


Reasonable, evidenced by proceeds from prompt and 
proper resale 1394, 1397 


ORDER 
Granting petition to rehear 
On reconsideration, and amendment of prior order 


Vacating prior order and reopening after default 


PUBLICATION OF FACTS 
Wilfull, flagrant and repeated violations 1382, 1388 
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Perishable Agricultural Commodities Act, 1930—Cont. 
Page 
PURCHASER 


Actual 1376 


RESALE 


Prompt and proper 1394, 1397 


SET-OFF 


Claim for against amount collected and unremitted, 
disallowed 


See, also, AGENCY 


WILFULL, FLAGRANT AND REPEATED VIOLATIONS 
Failure to pay promptly and in full 1382, 1388 
Publication of facts 1382, 1388 
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